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o

"PROCEEDINGS
(10:05 a.m.)

CHAIRMAN BRENNAN: The hearing will résume.

We will today hear the rebuttal case of the
Joint Sports Claimants in Phase II. |

If all the witnesses éré pfesenﬁ, ; would ask
them to stand and I will swear'éhem in shortly.
Whereﬁpon,

PETER LEMIEUX, NEIL SMITH, MICHAEL WIRTﬁ

were called as witnesses, and having first been @uiy sworn,

were examined and testified as follows:

CHAIRMAN BRENNAN: Mr. Lloyd, call your first

" witness.

MR.‘GARRETT: Mr. Chairman, may I make a brief’
opening statement?

CHAIRMAN BRENNAN: Ms. Dowell, do you have any
objection?

MS. DOWELL: I have no objection.

CHAIRMAN BRENNAN: ﬁioceed,.Mr. Garrett.

MR. GARRETT: Thank you, Mr. Chairman.

We have three witnesses to present this morning,
Dr. Peter H. Lémieux, who is the Executive Director of
Information Architects in Cambridge, Massachusetts, a con-
sulting firm that deals in telecommunications. Mr. Neil

Smith, a broadcasting engineer, with offices here in

NEAL R. GROSS
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4

Washington, and finally, Dr: Michael Wirth, who is a
professor in the méss m@dia dépaftment of the University;
of Denver, and a principle in a consulfing firm, ?gain,
in the field of televommunications.

I think it is important to emphasize that the
issue which they wiil addréss this mérning is not whépher
ﬁhe Sp%nish Internatiohal Netwofk should receive éompen-
saéion for their programmiﬂg out of the 1982 royalty fund}‘
we know that SIﬁ has‘already received sémg $200,000 in
royalties as the result of their negétiated aéfeéménts
with the MPAA, and based.upon past deciéiqns of the Tribuna

The issue that our witneéses will address this
morning is whether in addition to that $200,6Q0 SIN should
receive some further amount as a result 6f their telecasts
of the World Cup Soccer Event in 1982,

Now, the appropriate starting point will be with
the MPAA—Nielsen Study. In the years past we have expresse
criticism of that study. We have addressed ceffain'objecti
to that study, but nevertheless it is the case that the.
Tribunal has looked upon the MPAA-Nielsen viewing sfudy
as the'appropriate starting point, and as noted in the -
1979 case, the "single most important piece of evidence in
the entire record".' ..

And it is also the case that the Tribunal has

looked at the Nielsen viewing numbers in the 1980 proceedin
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specifically in connection with their award of .7 percent
of the syndicators' royalty pool to Spanish International

Y

Network.

Dr. Lemieux has obtained the data-that‘appears
in the 1982 Nielsen-MPAA viewing studyrana he will teseify
about that this morhing. |

Again, we eﬁphesize that is simply.the starting.
point, and for that reason, Qur presentation this morning‘
is not limited solely to the Nielsen numbers. The Nielsen
number, however, are quite significant because what they
will show is that aboﬁt three—one—thoesaﬁdths of one
percent, thet is .0028 percent to be exact, about threes
one—thousandths of one percént of the viewing in the
Nielsen study"is‘attribuﬁeble.to the SIN World Cup tele-
cast. That ie also about thrée-one-hundredths of.one
percent of the viewing attributable to programming of the
Joint Sports Claimants.

I do not believe, Mr. Cheirman, that there has
been a single litigating claimant in-any of‘these.féyalty
distribution proceedings which hes had a share of viewing
that low, and has still received some award from the
Copyright Royalty Tribunal, and by way of comparison, I
might note that that share of viewing from one-two-
hundred and fiftieth of the share of viewing accofded to

the Devotional Claimants in the 1982 study.
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Apart from the Nielsen vieﬁing data, Dr. Lemieux
will present data that Pe has obtained from Mr. Larson,
concerning the exﬁent of SiNIWorld.Cup carriage'on'a
distant signal bésis in.198é. What this déta wiil'show
is that on a distant éignal basié ohly about three percent
of the cable systems in the United States actually carried
the SIN Worid Cup telecast on a distant signai basis, or
to put it in other terms, some 97 percént of the industry
had no marketplace value.accorded to the SIN World Cup
telecast, received no beﬁefit from.those telecasts’, and
certainly were not harmed by those telecasts.

Again, I don't believe there has been a siﬁgle_
litigating claimant in any of these proceedings whose
copyrighted works have reached such an infinitesimal.portic
of the cable industry on a distant signal basis. And,
again, by way of comparison, commercial radio, of éourse
has not been accorded any award in these proceedings, the
NAB has introduced evidence that the distant radio stationsg
reached some 33-45 percent of the industry on a distant
signal basis.

Now, of tha; 3 percent which did carry'WorLd-
Cup telecasts.in 1982 on a distant signal basis, we have

divided that into two categories: those cable operators

who had SIN programming available in their communities off+

the-air, and those that didn't. And the basis for that
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1330 VERMONT AVENUE, NW

(202} 234-4433 ) WASHINGTON, D.C. 20005

n



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

. 1167

distinction is based, in part, upon £he record of this
case, in part upon common sense, and in payt.on the testimony
of SIN'é witness Mr. Stiles, who téétifiéd, from éage 413
of the transcript, "How do you sell argable service to
somebody, if all it ié going'tO'd§ iS'rebroadqast things
that are already available Qver—the—éir, nobody is going
to buy it". We agree with £hat:

| -.What,Mr° Smith will show.is that é.significanﬁ
number of the subscribers that receivgd SIN World Cup
telecasts on a "distant signal" basis also had these.
exact same SIN telecasts available in their commqnities
off-the-air. Again, with reépect to this portion of.the
cable industry} and taking Mr. stiles own testimony there
was zero markétpléce value, zero benefit, zero harm.

As ﬁo the remainder of the 3 percent, I believe
it is important to once again call the testimony of SIﬁ's
own witnesses, as well as the Exhibit 1 that we had
introduced in these proceedings, as this evidence makes
clear, SIN gave the World Cup telecast away free to .any
cable operator who wanted it, that is any cable operatof
who was located outside the coverage area on one of theiit
affiliates. All the remainer of the systems that we are
talking about were locateé outside of thét caverage area.
They could have gotteh that SIN telecast of the World Cup

games free, no-charge, no obligations as SIN advertised and
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promoted the. World Cup telecast, ;hef said, "SiN has a
present for.you, Wold Cup '82, now availablg.for cable
TV systems live and free". | |

Now, again, if they are giving these telecasts
away for free to anyoﬁe who wants them;absolutely free,
we say that is a very strong indication of the fact there
is no marketplace value, no benééit to any cable operator
going té ﬁccord the distant signal telecast.-

I think that fact that they were giving away free
distinguishes them from any of the other sports claimants
in this proceeding, it makes them unique within that
category. And I think the fact .that, és Mr. Stiles' testi-
mony and as Mr. Karowltkimade clear, the fact that only
12 cable systéms out of the thousands that had it avaiiéble
to them free, gctually took SIN up on thiS'offer, is a
further indication of the marketplace value and benefit
which.wés accorded by the cable industry:to SIN's World
Cup telecast.

Now; we would stop here, but there is one
additional piece of evidence that we will_bé presenting
this morning, and that is the survey which Professor Wirth
has conducted of those cable operatérs who actually receivs
the SIN World Cup telecast on a distant signal basis in
1982. Dr. Wirth's coﬁclusions about which he will téstify

at some length will provide further confirmation that the
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cable industry placed de minimus-yalqe on SIN's distant
signal World Cﬁp_teleca§t.

I will say thét we ha&é no intent here to demean
the uniquenéss or the significance of SIN's World Cup
telecast, and of course, we have said ndthing here ébout
any of the othér fine programming thét SIN_has pfesented
for which is it not claiming oué of the Joint Sports

Claimants' category. -And we don't deny £hat the SIN World

' Cup telecast were important to some number of both

Hispanic and non-Hispanic cablé households.

Mx{QKarowlski in the articles which he presented
as part of his case ié quoted as.saying - agd I am taking
from SIN Exhibit 3-Q, saying with respect to the World Cup
telecast, "We‘aré going after the hard core soccer fan
to encourage his love of the game", end quoté. And we
believe that they- have, indeed, attracted some of those
hard core soccer fans with their telecast.

But the issue here really has nothing to do with
that, or indeed, with most of the testimony -that SIN's
witnesses pfesented. The issue here concerﬁs the market-
place value, the benefit, the harm of the World Cup téle—_
cast on a distant signal basis. And on a distant signal
basis we have the facts that very small viewing, a very
small percentage of hgﬁéeholds which had access to thié,

the fact that it was given away free, the fact that very

NEAL R. GROSS
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few cable'operators accepted the free offer. And, as
Dr. Wirth will testifytgﬁ:thoée Qho did take the World Cupl
telecas£ accorded an insignificant Vaiﬁe to that.
I think with that, I will stop, Mr. Chairman,
and call our fi?st witness, Dr. ﬁimieux.
Whereupon,
PETEk LEMIE&X
was calléd as a witness and, having been.preQiously swdrni.
was examined ané~testified aé foilows: |
DIRECT EXAMINATION
BY MR. GARRETT:

0 Dr. Lemieax, Qould you please state your name
and position, blease?

A I aﬁ Péter H; I€mielx, I am‘théaDirectoonf
Information Architects, a telecommunicagions consulting
firm in Cambridge,'Maséachusetts.:

.0 Could yéu explain what Information Architects is,
Dr. Iemieix? - |

A Wéxundertake a variety of consultiné and reseafck
studies for the telecommuﬁications, entertainment,.informa~
tion industries. And we have expertise in such areas as
market studieg for program se?vices, including pay and
free sports; and ;n recent months we have develope and
invested a considerable aﬁount of time invested in the

area of multi-channel MDS which is a new competitor to

NEAL R. GROSS
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cable television in the pay television arena.

0 Dr. Lemieux, you have testified before in these
proceedings?
A I think, as Chairman Brennan meptioned off the

record before, I have now testified in each CRT proeeedings
since the original one concerning the 1978 distribution

hearings.’

Q' ‘ It is correct that ‘Allen Cooper still holds the
record?
A I am sure in terms of total appearances and days,

ves, if we were to measure v}ewing iﬁ that sense.

Q Dr. Ieémieux, have you worked specifically in the.
area of audience viewing and in particular with A. C.
Nielsen data in the paét?

A In a number of differeﬁt situatiéné; first with
regard té the va?ious studies that have been presented -
before the Tribunal in past years, from the A. C. Nielsen
Company. Also, I, myself, have been é‘COnsultant to -

A. C. Nielsen in other areas regarding the application of
its measurement techniques and techndlogies; such as

cable and othe? kinds of non-broadcaster competitive
services. Before I founded Information Architects, I

waé the research director for TeleVisioh Audiences
Assessment, which is a non-profit research firm established

by John and Mary Markel Foundation of New York, and funded

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
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by the cable industry to dévelop methods of measurement in
cable television programming, and with particular emphasis
on measuring the qualitative aspects of programming, as

well as their ratings and audience appeal.

Q Could you.also briefly describe your educational
background?
A I have a PhD in political:!science from the

Massachusetts Institute of Technology; and a Bachelor Degree

from Harvard. I.mightﬁédd that I will be joining MIT in

the fall on a part-time basis as a lecturer on communicatid
policy.
0 Doctor, when SIN presented its direct case,

Commissioner Agpero asked Mr:, Karowlski for a comparison
of ratings which.ABC and SIN.received with their ﬁelecast
~of the wold Cup Champibnship Games in 1982. And that is
at page 376 of ﬁhe-transcript. Do you have any.informatior
respoﬁsive to Commissioner Aguero's request, Doctor?

A In response to that we asked the A. C. 'Nielsen
Company to provide us with the local ratings books for
the 11 designated market areas in which theAll SIN
affiliated stations operate. One of the books was no :
longer available, as for the Montefey—Salinas market, in
four othgr markets the SIN affiliated station does not

meet what Nielsen defines as minimum reporting standards,

that is its viewing levels are so low over the course of

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
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1 the entire rafing month that it simply cannot be reported
2 on a reliable basis. That leaves us with six markets for
3 which we have information on how the SIN affiliated stations

4 telecast and the ABC telecast performed on a rating and

5 share basis.

6 0 Do yoﬁ have that information with you?
7 A Yes, I do. If I might use the board over here.
8 While there.were more telecasts that simply the

9 finél, it was only on the Sunday of the first Sunday of .
10 the rating period that the final game was telecast that
11 we have data for both ABC and for Spénish Intérngtional
12 Network. And it is probably easiést to simply list £hé
13 markets and the ratings.

14 In éhe San Antonio market =-- can everybody See
15 that? SIN}s ﬁelecast was below the minimum.rating, that
16 is it got gfeater than zero, but ;esé than .3 of a rating
17 point, so it is designa£ed in the Nielsen books typically

18 by two little dashes which means that there is some, but

19 not measurable viewing.

20 Q  Doctor, could you:just explain briefly what you
21 mean by rating and share( before we go through this?

22 A A rating is the percentage of -- well, let me
23 put the ABC ﬁumber up and it may be easier to explain.

24 ABC the same'day in San Antonia received a.six ratiné and

25 a 24 share, which means that ABC got 6 percent of all the
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’

households in the San Antonio. marketrgrea and that repre-
sented 24 percent of all the households thaﬁ.had their
televisiﬁn set on at that time. So, we have:both the
percentagé of the entire universe and then a percentage of
the universe of viewefé, which isAtﬁe share number.

In Fresno,.SIN also receivéd a bélow rating
standards rating, while ABC got‘and'eight rating and a
36 share. .iﬁ Corpus Christi, Texas, SIN was also below
reportabie standérds; while ABC received a seven rating and
a 22 share. 1In the Chicagovﬁarket, SIN received a one
rating, and a two share; while ABC réceived a five réting
and a 14 share. 1In Lo; Angeles,. SIN received:a two rating -
and a five share, compared to ABC's six rating and 17 share
And, finally,iin Miami, SIN received a two rating and a
10 share;’whilg ABC received a niné rating and a 36 share.

I.might also note that at the same time as these
telecasts were being broadcast, on local stations some of
the programming for which on a distant signal basis the
Joint Sports Claimants are claiming, was also carried; for
instance, in Chiéago at the same time of day as these two
there was a Cubs.baseball game on WGN, which drew a 12
rating and.a 39 share; in Los Angeles, there was a Los
Angeles Dodgers' game on KTTV which drew a 16 rating and
a 43 share, |

So, that is another example, not just including
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the ABC telecast, but also the other programming which the
Joint Sports Claimants have qiaiméd on a distant signal
basis, and both programs considerably out-performed the
World Cup Bfoacasts by-ABC, or the World Cup broadcasts
by SIN..

Q Do you have any daﬁa,.Dr. Iemieux, on how well
certain of the b@sebali Games of the Week did in ény of
those markets?

A On thé Séturday before the final game, which I
put the ratings up here for, there was also a SIN telecast
on Saturday éfternoon, which ;n'some mdrketé weﬁt head~-to-
head wi£h the NBC telecast of the major league baseball-
Game of the Week.. For instance, in Los Angeies, the SIN
World Cup coverage got a twd rating and é’six»share, while
the NBC network baseball game got an éight rating and aA
28 share.

In San Antonio, thé World Cup again got less than
a reportable number, while the NBC telecgst received an
eight rating ‘and a 33 share; and in Fresno, again, we had
no reportable rating for SIN, while NBC's telecast of the
Game 6f the Week brought a six rating and a 26.share. |

0 Dr. Limieux, Commissioner Ray had asked Mr.
Kowalski whether hg had any data on viewing.in distant
signal cable households. And do you have such data'with
you today?
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A We have examinea the MPAA-Nielsen Study £hat was
submitted fo? this proceeding, and we have the data from
that, with'regard to diétant sigﬁgl viewing.

Q. I ask you to turn to Joint Sports Claimantsf
Phase II Exhibit No. 4 please. 'Is the data which you have
obtained from the MPAA-Nielsen Study.contained in that
exhibit? .

A It is summarized in it, yes.

0 And the MPAA—Nielsen viewing étudy that you
mentioned, that is the same study about which Mr. éooper

has testified in this proceedings?

A " Yes, I beliéve.he did so on Friday.

Q And.you wefé here during Mr. Cooper's testimony?
A Ye‘s., I was. |

0 Now, tbe MPAA has intfoduced Nielsen Viewing

Studies in prior proceedings, Dr. Lemieux. Could you
explain how the study from which you derived the data in

Exhibit 4 compares to the prior studies done by MPAA-

Nielsen?
A It reflects the same basic methodology, they
submit a sample of stations -- the MPAA has selected a

sample of television stations which it submits to Nielsen,
along with a technique for identifying the distant signal
audiences, and then Nielsen reruns it diary-based rating

sample data to generate both the number of quarter-hours
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I |

that each program on those stations -- each non-network

program on those stations occupies, and the average quarter

hour audience reach of those programs.

0 Dr. Lgmieux, did you have any involvement in
anyway in selecting the sample thaf the MPAA used in.
formulating thé 1982 --

A "No, I did not.

Q- Did Joint Sports Claimants have any involvement?

A No, they did not.

Q Did you have any involvement in collecting or
organizing the data that waé contained?

A No, I did not.

Q Ana‘did Joint SportsAClaimants?

A Again, they did not.

Q bid you have any involvement.whatsbever in the
1982 Nielsen—MPAA study?

A No, I did not.

0 And did Joint Sports Claimants?

A They did not.

Q Were there any SIN-affiliated stations included
in that study, Dr. Limieux?

A Yes, KMEX in Los Angeles.

Q Let me ask you -- : .

MR. GARRETT: Mr. Chairman, off the fecord for

"just one moment.
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(Discussion off the record) X
MR. éARRETT: hFor.ﬁﬁe record, I have a number of
gquestions to ask Dr. Lemigux conﬁerniﬁé the revised exhibit
SIN E#hibit 2 whiqh we will introduée. This exhibit re-
flects the diétant signal carriage of the SIN stations duri

1982,
(Whereupoﬂ, the document Waé mafked
for identification as SIN Revised
Exhibit No. 2) ' o '
‘ B& MRL GARRETT:

.Q Dr. L?mieux; referring to that réviéed SIN Exhibil
2, could you tell us a little bit about the carriage of
KMEX, the SIN—affiiiated station in the Nielsen Study,
vis—a-vis all of the other SIN-affiliated stétions?

A Yes; it is by far the largest,uﬁhe widest cir=
culatéd of the SIN-affiliated stationé on distant signal
basis; it has well over 500,000 distant signal subscribérs
that can watch it, which constiﬁutes over 60 percent of
all the distant signal subscribers on Forﬁ'B systems that
have access to any of the SIN-affiliated stations. So,. it
is the predominant SIN—affiliate in terms of distaﬁt
signal carriage by Form 3 cable operators. |

0 Doctor, have you checked the data in Exhibits
4-A, 4-B and 4-C? | ..
A Yes, I have.

Q And could you explain how you have come about the
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data which is contained in thit exhibit?

A If ﬁe start first with the line thét is in
Exhibit 4-A for Joint Sports Claimahts, the 161 miilion—
plus household hours line, that ﬁumbérlwgs prgvided to us
by the Motion Picture'Association'of America, which ran a
separate tabulation of the total numﬁer'of household hours
from its computer tape.provided.by Nielsen, which has a
designation for 6-MS,.which is major spofts, as classified
by MPAA and Nielsen. i

That number represents the product of the humber
of hours of telecasting times the average quarte;—héur
audience for all of the Joint Séorts Cléimants‘ progfamming
on a distant signal basis from the Nielsgsen Study.

The:entry for the SIN World Cup was calculated
in a similar manner by ourselves, using thée individual
program entries in the large volumes of MPAA-Nielsen data
that are sitting-on tﬁe desk over 5ere. And that number
comes, again, from multiplying the average quartef—hourl
audience times the number of quarﬁef—hours groadcastings
for SIN progf;mming, the World Cup programming, and then
dividing by four to convert into hours.

0 Doctor, the large volumes that you referred to
here, these are the same ones that Mr. Coopér testified
to as the back—up volumes?

A That's right.
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1| MR. GARRETT: And ‘I should juét note for the
c:@l’ 2 record that we have provided all of the back—up volumes,

3 as well as the summary voiume to SIN c¢ounsel ;ast week.
L 4 , BY MR. GARRETT:
| 5 0 Doctor; the notations for JSC} or Joinﬁ Sports
6 Claimants, wha£ programming is included in that category?
7 A, It includes the profeésional and coliegiatef.

8 sports programming claimed under the Joint Sports Claimantsg'

9 ciaim, professional baseball, basketball, hockey; soccer

10 || and NCAA events carried on the MPAA sample of stations.

11 Q Now, when ydu say soccer, areée you reférring to
-12 anything other than North American Soccer Léague?

GE' 13 A  No, I am taiking‘about the North American Soccer
14 League soccerl
15 Q ‘ Whén you say baseball, are you referiing to any-

16 thing-other than major league baseball?

17 ' A No, again, just to the claims of the profeséional
18 -- the four professional leagues, and the NCAA.
19 o] Those entities which comprise the. Joint Sports
.20. Claimants?-
21 . A That's right.
22 0 How'did Nielsen classify --_the MPAA and.Nielsen
23 classify the programming of the Joint Sports Claimants?

24 A. | As T said before, i£ was a thing called 6—MS..
25 0 . .Is there any World Cup telecast in¢luded within

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1330 VERMONT AVENUE, NW-
(202) 234-4433 WASHINGTON, D.C. 20005




10

11

12

13

14

15

16

17

18

19

20 .

21

22

23

24

25

that category?

A No, it was included within a category called
8~HS, for Hispanic programming, ﬁhich'was held out separ-
ately. |

Q Doctor, have you finished your exblanatiqn of
Exhibit 4-A? | '

A ‘Well, we can go on to.the findings now. As the
table ﬁakes abundantly clear, if.one compares distant
signal viewing of SIN World Cub telecasts in the MPAA;
Nielsen Study, to the viewing of Joint Sports Claimants
programming.in the Niélsen—MPAA étudy, we find that of the
total of 161,678,1b5 household hours, SIN prégramming
makes up only .0003 of 1 perCent,-or .0003 of a propqrtion
of all that Viewiﬁg.

0 I ask you to turn to Exhibit 4-B and exblain
that, ‘please.

A Yes, there are two different numbers that go
into the calculation of viewing, one of them is time, the
amount of time. an event or program of any kind occupies
during the broadcast'day; and the audience size, the so-
called average quarter-hour audience, expressed in housej
holds for that. In this table we have computed two numbersg
-- actually, I believe we received these numbers from the
MPAA, which again did the calculations for us. For what

we have here as share of viewing, and share of time, share
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of time is the percentage of all quarter-hours in the M?AA4
Nielsen Study that were\quartér—ﬁours of Joiﬁt Sports
Claimants' claimed prqgramming. Tﬁat records to 1.88
percent, so that of all the programming on distant signal,
non-network basis on the 89 stations in the MPAA-Nielsen
Study, Joint Sports Claimants' pfogrémminé occupied 1.88
percent of the t@£al time. Thaé 1.88 percent of ﬁhe time;
however, generatedv8.37 percent of the viewing.

And i£ is because the aﬁerage'quarter—hour
audience for Joint Sports Claimants' programming is so
high‘compargd to the average quarter—hdur audience for
programming in othe; categories -—1let's jus# call it non-
sports p?ogramming - sfdfts garners a proportionately
greater share‘of viewing. 1In this case,-éhe ratio is some-
thing like nearly A.S_to one, if you édmpare shares of
viewing to shares of time.

We havé méae the same calculat;on ourselves from
the Nielsen “back—up" voiumes for the SIN World Cup tele-
casts which We find here occupy .0097 percentvof the time,
and accounted for .0028’pércent of the vie&ing.

So, you can see from the ratio in ﬁhe far ;ight~
hand column; the relationship between viewing and time
for the SIN World Cup is, in fact, the re&erse of the
relationship between vie&ing and time.fqr the Joint Sports

Claimants®' programming, namely because SIN World Cup was
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s

watched by proportionately much smaller audiences than all

non-World Cup audiences, it gets.a ratio which means it

0 Doctor, could you turn now to Exhibit 4-C and

explain what that shows, please?

{(Whereupon, the documents were marked

for identification as Joint Sports

Claimants' Exhibits 4-A, B and C)
THE WITNESS:» Finally, we compared —- first of -

all, I should note that there is a typographical error-in

Exhibit 4-C, namely the entry 9449 percent in the ‘second

line, should, in fact, be 99.49, it is the difference betwgen

100 percent and .51 percent.

What we have déné is to compére th; SIN World
Cup viewing Eo tﬁe viewing of all other bkograms.in the
8-HS category, namely all other progfams on Hispapic
stations.in the sample. And what we find it that the
SIN World Cup acéounted fpr_only .51 ?ercent of the total
viewing on a distant signal basis to the SIN-affiliated
stations in fhé.MPAA—Niélsen Study.

BY MR. GARRETT:.

0 And, Déctor, is that .51 percent of SIﬁ—
affiliated stations viewing, or is there something in
addition to the SIN programming? ..

A Well, it is all Hispanic programming that was
carried on two stations, KMEX, which is an affiliate and
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WNJU in New Jersey, which I believe is not an affiliate.
of SIN, but which does éafry a considerable amount of

Spanish language programming.

MR. GARRETT: Mr. Chairman, I understand that SIN

has the revised Exhibit 2.
MS. DOWELL: I will distriﬁute to counsel SIN

Revised Ex h ibit 2.

MRgaGARRETT;,‘Mr; Chairman, as I mentioned beforeg

this exhibit is one which we had provided to the S?aﬁish

International Network, reflecting carriage of the SIN

affiliated stations in 1982-2, which is the second account-

ing period of 1982, on a distant signal basis of Form 2
systemé and Form 3 cable systems.

BY MR. GARRETT:

0 Dr.  Lemieux, let me ask you now to turn to Joint

Sports Claimants Phase II Ex h ibit No. 5.

A '(Perusihg document. )

0 Do you have that before you?

A Yes, I do.

Q Where was the data.in Exhibit No. 5 taken from?
A It is taken from the compilation and computeri-

zation of the Form 3 statements of accounts filed by
Larson Associates. ) .
0 And that is the same data base which forms the

basis of SIN Revised Exhibit 2, is it not?
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A Yes, iﬁ is.

0 Doctor Lemiegg, in EXhibit 5, you have focuéed on
Form 3 éystems which héve carried SIN-affiliated stations-
as well as Joint Sports Claimants' statiéns, what is the
basis for foéusing totally oh Form 3?

A The form 3 sysfems acéount~for, I believe, iﬁ is
well over 90 percent of the_royélties that have been paid-
into thé royalty poél,by.the‘cable operators carrying
distant signals in 1982.

0 Let me ask you to turn for just a moment to
SIN Revised Exhibit 2, will you éell us the amount of
royalties that were paid by Form 2 systems, és_compared
to royalties paid by the Form 3 Systems'as it appears on
that Exhibit é? |

A If you,£ufn to page 5, fhezfirst page 5 since
there ‘is mofe thén one pa@e 5,_i£ says, "Accounting period
1982-2, distant fﬁll-time‘number of syétéms~¢qu51 33 has
a royalty of $20,970 paid for Form 2 carriage of SIN
stations on a full-time basis" and an additional $1,198
in royalties accounted- for by the. carriage of SIN-affiliate
on a part—ﬁime basis.

The équivalent page 4, which is the very last
page of the exhibit, which.is also calleq page 5, is for
Forﬁ 3 systems. And here we see that carriége of SIN-

affiliates on a full-time basis accounted for $1,160,108
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in royalties; and part-time carriage accounted for an
additional $83,560.. ;

| Sé, if you comparetthose two numbers which are
about $1.25 million for Form 3s, it compéxes to a number
of about $22,600 for Fofm 2s.

0 Abou£ what peréentage if répresented\by the
Form 3 systems?

A Certainly in excess of 90 -- I would have to
be more careful to give you an exact numbgr.

0 Doctor, focusing ﬁow jﬁst'on Exhibit 5-A, Eould
you explain what that exhibit shows?

A Exhibit S—A.is a summary of the SIﬁ Revised
Exhibit 2 that sums up the éesults for the carriage of
SIN-affiliates. We find that eight of the 1l SIN-affiliatq
were carried on a distant signal basis by Form 3 systems
in 1982-2, tho&?werecar;ied on 34 different cable systems,

which makes up 2.42 percent of all of the Form 3 cable

systems.

This morning we were informed by SIN counsel that

there is an error in the subscriber number'which we have
since examined and find to be true; rather than 828,000

it should be 830,664. That is the total number of distant
signal subscribers of Form 3 cable systems that have °

SIN-affiliates available to them. And with the revision,

it probably pushes the percentage of all Form 3 subscribers
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up to about 4'bercent..

.Q . Doctor, could‘you comparé number ;4, which is in
the second column of 5-A with thg numbers in'SIﬁ Révised
Exhibit 2, the final page?

A On the finai page of thé éxhibit it appears that
there are 35 fuil~time systems,.but,‘in fact, one of them.
cgrries two- SIN-affiliates, sb'éhere are actda;ly 34 un-
duplicaﬁed systems that carry SIN on a full—timé basis.
And then we haye excluded as well thg three part-time
carriage examples. |

0 What was the basis for excluding the part-time
carriage? |

A Again, it is because they account for a very
small ffactioﬁ of the royalties.

Q Doctor, let me direct your attention to Exﬁibit
5-B. -Can you explain that exhibit? |

A . This.exhibit presents parallel information for
the .53 stations which originated Joint Sports Claimants'
telecasts during 1982.. Those 53 stations were carried
on 1347 systems, which theﬁselves accounted for éS.é
percent of all the Form 3 systems and were availablé to -
over 20 million subscribers, which is 96.08 percent of
all of the Form 3 distant signal subscribers. )

Q Would you contrast Exhibit 5-A and 5-B, please?

A . What we have basically is the reverse relationshi
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L 4

that is SIN—affiliates are not cairied by'97—plus pgrcent
of the systems, and.nothseen by 96 percént of the sub-
scribers; whereas Joint Sports Claimants’ brogramming is
carried by 96 percent of the systems and'is seen by 96
percent of the subscribers.’

So, Qe have basicaily extrémely disparate results
here, SIN is carried very rarelf and not seen very wideiy;
Joint.Sports Claimants' programming is-carried very widely
and seen by large number of distant signal éubscribers.

Q0 ~ Do these figures have any bearing, in your juag—ﬂ
ment, on the Tribunal's criteria of marketplace value and
benefit and harm?

A | Well, it seéms clear that Joint Sports Claimants’
programming is likely to be of considerable benefit,to
mést of the Form 3 cable subscribers, since it is availabls
to them, whereas'SIN's prograﬁming can only benefit a very
small number of subscribers:

Q Doctor, finally, turning to Exhibit.SfC,'could'
you explain what that exhibit shows?

A Yes, this compares what. are called instances of,
carriage, that is if we take thé SIN number, for example,
which has 35, that includes the duplicated signal, that
is it includes the cable systems'that has two darriages.
So, if every cable system that carried a SIN affiliate

carried only one SIN affiliate, there would be 34 instanceg
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of instances, 34 systems times one. There is, in fgct,
another instance,.becau§e one of them carries two.

On the other hand, for Joint Spor£s Claimants
flagship stations, because so ﬁany cable'systems carry more
than bne flagship station, there are many more instances
then there -- 3101, which compares té the 1347 systems on
Exhibit 5-B. That is the 1347 systems in toto carry 3131
JscC fiagship stations. Aand, 'in fact, if you look at the
bottom of the page which breaks down that carriage, you
can see that only 300 of the Férm 3 systems cérry but one
flagship; while 521 carry two; 392 carry three; 93 carry
four %nd so, up to over eight.

'kWhereupon, the documents wefe marked
for identification as Joint Sports
Claimants Exhibit 5-A, B apd,C)

B& MR. GARRETT:

Q Doctor; let me ask you at this time to turn to
Joint Sports Claimants'® Phase II Exhibit No. 6.

Do yoﬁ have that béere you?

A Yes, I do.

Q Dr. Iemieux, have you reviewed the testimony of
SIN's vice presidenF Mr. Andrew Goldman in this pfoceeding?

A Yes, I did.

0 And are you faﬁiliar with the subscriber eveﬁts,

end quote, formula, which Mr. Goldman offered?

A Yes, 1 am.
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~ ‘.QQ “Itiis true that that-formula is based; inipart,
upoﬁ Sborts Exhibit.é3 %n the.1980 proceedings, and—tﬁat
you helped sponsor in the 1980 proceeding? |

A From my reading of Mr.iGoldman;s téstimony, I

believe that is the case.

Q  And you did, indeed, sponsér Exhibit 23?2
A Yes, I did.
Q Do you have any observations as to the comparisons

made by Mr. Goldman between.the>Joint Sports Claimantsf
sports and the SIN World Cup telecast?

A Well, tfying to meashre 1982 distant signal
carriage from 1980 data, with regard especiaily to the
two superstatioﬁs, is very under-representative of their
true carriage: For instance, I happen tb have before
me Sports Exhibit 23 which records for WGN ih 1980,
2,871,000 distan£ signal subscribers; but in fact; in 1982
that figure is now somewhere on the.order of 10 million .
distant subécribers. So, because. of its satellite.céver—
age, and the rapid expansiop of cabie systems, we have
seen extraordinaxy.expansioﬁ of the number of distant
signal subscribers.

A similar case holds for WIBS, which in 1980

was available to only a little over 8 million subscribers,
whereas in 1982, I believe it is availéble to somewhere

over 20 million subscribers. So, using the 1980 figures
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1 from this table does not give a very'acéurate portrayai
.@IB 2 . of subscriber events, efpecially With régard~to the super-
'3 stations, because they now reach a Substantiallf greater

{ : 4 || number of subscribers than £hey did in 1980.

5 Q What. form céble systeﬁé afe included in ?our

o || Exnibit 232 | |

7 A Only Form 3s.

8 | Q And £hose were the only for@ caﬁle systems used

9 by Mr. Goldman  in his testimony?

10 A No, I believe he also included the Form 2s.

11 Q He used Form 2" and Form 32

12 A That is my understanding.

13 Q Are there any telecasts of members of the Joint
14 Sports Claimants £hat are:not included in Sports Exhibit 23

15 in the 1980.proceeding§
16 A Yes, because they are so numeroué, we did not
17 include all of the instances of NCAA ca?riage, for which
18 there are in the hundreds, or even well over a thousand
19 events every year. ' So, all the distaﬂt signal NCAA

20 carriage for which the Joint Séorts Claimants are making
21 a claim is not included in Sports Exhibit 23, and thus
29 not counted by Mr. Goldman.

C :

How about.qf - N

23
2 A Also, a number of these flagship stations are
25 Canadians, since they carry.either hockey or major league
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1 baseball. Ané: again, Mr. Goldman oﬁly»cbmmented on
9 stations that are lécated in the United States in'his |
3 calcuiation of subscrib;r events.
4 0 Now, Doctor, do you have.ExhibitiG there in
5 front of you?
6 A Yes, I do. N
7 Q . I believe that when Mr. Goldman completed his
8 testimony concern;ng subscribeis'evenﬁs formula he'shoWed
9 that the relative percentage of SIN World Cup telecasts
10 compared to those -- I'm sorry, SIN:World_Cup subscriber
1 events as compared to those of Joint Sports Claimants'
19 || Was something on the magnitude of 1.5 percent? -
13 A ThatAis my recollection.
1 Q | Aﬁd;he did, in all fairness, acknowledgg Fhat
15 number would be reduced if one takes acccount of éome gf
16 the various points that you testified about. Can you
17 just explain Exhibit 6 and how the 1.5 percent tha# Mr..
18 Goldman testified about,_ho& that relatgs to what you have
19 here on Exhibit No. 62
2 A We wére got able iq the‘limited time available
21. to us to actuall& compute all of the distant éignal sub-
99 scriber events that we had, in some cases because the
93 list of events, especially with the NCAA is‘so large.
} 04 So what we have done is taken just the three satellite
25 delivered so-called superstations which, as you seé, in
? NEAL R. GROSS
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Y

have for instance on ﬁh@ first line that WGN telecast 149
games, major league baseball games and those reached
l0,§00,000 Form 2 and Form 3 sﬁbécribéré on WGN, or a
grand total of 1,625,000 éubscriber evehts.

Similarly, we have 8 millién—plﬁs subScribers
for WOR and the events listed tﬂere; and 19 million Form
2 and.Form 3 subscribers to WIBS in 1982-2, with the
subscriber events there that lééds to 663 évents, which
generated 8,80;,0007pius subspriber'events for Joiht
Sports Claimants ?rogramming on the three superstations
alone, .

'(Whereupon, the documents were marked
for identification as Joint Sports
Claimants' Exhibit No. 6)

THE WITNESS: We then took the recalculated SIN
World Cup figure, based on Revised SIN Exhibit 2, whiqh is
47,609,000 subscriber events, and just comparing that to
the total of SIN World Cup éius superstation events, we
get that the SIN World Cup now félls from its alleéed
1.5 percent figure share of Joint-Sports Claimants' events,
down to .5 percent of Joint Sports Claimants' events.

And I might add that we obviously have not.
included 50 more television staﬁions which in 198272 carris
Joint SportsVC1aimanté' pfogramming, nor any of'their

events, including what we understand to bé over 1800 events
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alone telecast by éhe ﬁCAA, which‘are excluded from Mr.
Goldman's calculation. “

BY MR. GARRETT:

Q Do you have any idea'how'mahy tglevision stations
telecast NCAA eveﬁts in 19827

A I believe the number is’gvér 500.

0 Doctor, let me refe;tﬁo Exhibit 4 égain, tha? is
the oné of the viewing figures. 1Is thére any correlation
between this concept of éubscriber events and the éoncept
of viewing that we‘discussed in Exhibit 4?

A Not really, because viewing obviously depends
on the numbér‘of people who watch. If you héve countleés
events with no audiencde, you would get a large subscriber
event figure(:but you would still 5ave essentially no
value, because no one is watching the programming. So,
subscriber eventé as a basis for calculating the‘béhefit
to a cable subscriber, in fact, in somé ways is biaséd
against thé popularity of programming because it would coun
equally events that have no viewing Qith events that have
millions of viewers.

Apd so in that sense subscriber events is probabl
not a very useful -- in fact, in some ways, quite a
fallacious Qéy of examining benefit of particula; types of
programming, as compared to say, looking at actual'viewing
which wé do in Exhibit 4-A.
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Q Doctor, doiyou have SIN- Exhibit No. 7 before you?
A (Perusing-doégments) Yes, I do.

MR. GARRETT: I understand that SIN Exhibit No. 7
has not been previously circulétéd améﬁé the Tribﬁngl. I
think it woﬁld bé helpful~if we could have that done'at
this point. |

MS. DOWELL: At the ciose of the last proceeding
there Qere a number of exhibits that_had not been intro-
duced, but that were promised. 'And I would like to intro-
duce all those at this time.

The first is SIN Exhibit 7, which is the 1982
SIN affiliate list, previously counsel for Jgint Squts
had been using aﬁ '81'1isting and we agreed to provide the
list for l982i |

Secondly, is SIN Exhibit 8, which was the chart
that Mr. Goldman referred to in his testimony. |

Thirdly, - -is SIN Revised Exhibit'S which is the
formulas also-testifiéd to by Mr. Goldman, but using the
data -- the subscribér data that SIN réceiVed.and was
introduced in SIN Exhibit 2 and also based on the new
count of subscribér events supplied by the Joint Sports
Claimants.

And, finally, second to last is SIN Exhibit 9,
which is the March 1, 1982 broadcasting article that was

referred to in SIN's direct case.
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1 : Finaily, there is a SIN Exhibit'lo, which is an
2 | affidavit of Susan Catapano; Ms. Catapano ;é the affiliate
3 director's relations -- director of affiliate relations

4 at SIN. And in reviewing the franSCrip£ there were some

5 misstatements in Mr. éoldman's-testimony.' A copy of this

6 affidavit has béen previously gupplied to counsel for Joindt
7 Sports and I would like to have-it introduced into the

8 record at this time.

9 | CHAIRMAN BRﬁNNAN: Tﬂey will all be received intd

10 evidence.

11 T (Whereupon, the documents were marked
for identification as SIN Exhibits

12 7-10. and -received into evidence.)

13 . " MR. GARRETT:. Dr. Lémieux just testified as to

14 what Joint Spbrts Claimants' 6 which uses the subscriber

15 ‘events formular developed by Mr. Goldmaﬁ during his’

16 testimony; Revised Exhibit 8 of SIN is intended to do fhe
17 samé thing. |

18 Our Eéhibit 6 showg that the .SIN World Cup

19 percentage is .53 Qercénﬁ; Revised SIN Exhibit 8 says

20 1 percent. And as I understand it, that is because SIN

21 has rounded the number of .53 to 1 percent?

29 MS. DOWELL: No, it should be .53 percent. We
23 have not rounded -- let me ask counsel one guestion.
24 (Discussion off the record)

i .25 _ MS. DOWELL: Tﬁis is page 4 of Revised SIN
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14

Exhibit 8, are the other numbers thefe correct?
MR. GARRETT: xThey track our numbefs.
MS. DOWELL: Wé.stand cérrected at'.Sé percent.
BY MR. GARRETT: |

0 Doctor, you‘have‘SIN Ezhibit 7 before.you now?

A Yes.

Q Pages 460, 462 and 534 Qf the transcript, Siﬁ;s
witness Mr. Stiles and Mr, Goldmén testified that this
Exhibit 7 was used by SIN sales_peqple_ih attempting to .
sell advertisihg. Mr. Stiles also testified on page 403,
at least at one point that SIN is, quote, "Unable to-
utilize and unable to market'thé advertisers"y'end quote
"in those households who receive SIN affiliétes on a
distant signai basis".

With specific reference to SIﬁ Exhibit 7 do you
have a.comment on that testimony?

A Well,'if:thét is the.purpose of SIN Exhibit 7,
that it is, in féct, a-markéting tool, to advertisérs,_
there are, in.fact; a considerable number of distant
signal SIN viewers -- rather not viewers, but households
who can receive SIN programming listed on SIN Exhibit 7.

For instance, under California, the Oceénside
listing is 9,800 households, is one of the SIN distaﬁt
signal systems; the Palm Desert entry is the Cathedral

City Cable System, the Palm City entry is also a distant
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»

signal carriage; the San Diego listing includes the distant

signal carriage of KMEX.on both the Cox System in San

The Santa Barbara and San Maria éntries for California are,
again, distant signal entries. |

And géing down to the'Flgrida case, the West
Palm Beach entry is a distant signal system and in the
case of the Connecticut entries, also on the first page,
the Waterbury System listed there is a distant signal and
some of the 725,000 households listed as being availab;e
to see the signal in Hartford are distant signal households
that are located within the ADI.

0 When you éay locafed within the ADI, would you
explain what ;ou mean?

A There are iﬁ some marketé,_if the market is largé
enough geographically, thatlin order for the enﬁirermarket
to be covered by a television station, they are indeed
carried on a distant signal basis within the same télévisidm
market which is defined for mérkéting purposes, raﬁher
than by the FCC's rules oﬁ signal carriage. So, because
the Hartford-New Haven market is qgite large geographically]
there are systems that are unable to see signals that are
in Hartford, but nonetheless receive those éignals by cable
on a distant-signal basis, and are included in the céunt

for the Hartford market area, so-called ADI in the Arbitron

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1330 VERMONT AVENUE, NW




10

‘11

12

13

14

15

16

17

18
19
20
21

22

23

24

25

|l according to SIN Revised Exhibit 2, who receive one of the

|| (202) 234-4433 WASHINGTON, D.C. 20005

1199

-

designation. -

0 Doctor, which cable systems which are listed in

SIN Revised Exhibit 2 are also within the Hartford ADI
and therefore excluded in SIN Revised Exhibit —- I'm sorry,

SIN Exhibit 772

A Aside.frOm the Waterbury entryrwhich we had beforpg

there is also one in Wellingfor& and oné in Middletown,
Connecticut.

0 And you testified earlier that there are certain
systems which are in¢luded within SIN Revised Exhiﬁitlz,
but are also in the Los Angeles ADI and therefore included
on SIN Exh%bit 7,.is that correqf?

A I didn't, but I will now. There are also two
more systems éhat_ére in Oxnard and Ojai, which are in the
Los Angeles ma;ket, which account for about 32,000 sub;.

scribers.

Q. Doctor, there are approximately 900,000 subscriber

SIN affiliates on a distaqt signal basis in 1982, do &ou
know approximately how many of those subsc;ibers are
accounted for in SIN ExhibitA7, the advertising marketing
tool of SIN?

a On a direc?.basis we haﬁe been able to identify
on the order pf 460,000.

0] When yoﬁ say direct basis --
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A That is comparing, for example, the Oceanside,
California listing here with éheAlisting that we have from
Larson Associates that is‘inVSIN Reviged Exhibit 2, where
the signal appears in both casés;

0 You included those not on a direct basis, but
thoge that are within the ADI, to get the additional number
A | Apout another 80,000 ﬁaybe another 106,660.'

Q’ And couié‘you also explain the sitﬁatién with
respect to Bake?sfield,‘which I believe‘is included both

P

in SIN Revised 2 and S8IN Exhibit 72

A There is a TV translator stafion which essentiallly .

is a repeater, that broadcasts KMEX in the Bakersfield,
California area, but from.SIN Revised Exhibit 2 there are
56,362 subscribers that‘receivé KMEX—not-from the trans-
lator, but on a distant signal basié &ia the cable system
importing kMEX froﬁ Los Angeles.

0 And that was the situation in 1982?

A That is my understanﬁing, ves.

0 NOQ, is it fair to conclude by examining SIN -
Exhibit 7 and SIN Revised ﬁxhibit 2 that you SIN distant
signal audience in marketing is"progrémmed to advertiseré?

A It seems;clear to me that those distant signal
audiences are being coﬁnted in_this list of;its satellite
interconnected affiliates;

MR. GARRETT: I have no further guestions.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1330 VERMONT AVENUE, NW

3TN




10

11

12

13

14

15

16

17

18

19

20 .

21

22

23

24

25

1 (202) 234-4433 WASHINGTON, D.C. 20005

1201

- CHAIRMAN BRENNAN: Are there. any questions at thi
point by commissioners?
EXAMINATION BY TRIBUNAL

BY COMMISSIONER AGUERQ:

Q On the board there could we have a copy of those
numbers -~ do we have those numbers, too?
A ‘I did not include them intentionally. The New

York station, KXTV, the SIN affiliate does not meet the

minimum rating standards for the Nielsen book and is not

reported. That is also the case wtih the signals in Modestp,

San Francisco, and Phoenix. So, there are four signals for
which we caﬁnot_get any data whatsqever becaﬁse.Nieslen
does not report any data for those étations.
(Whereupon, the documents were marked
for. identification as Joint Sports
No. 7 and 8, and JSC 4-8 receivedt)
CHAIRMAN BRENNAN: Commissioner Ray.
BY COMMISSIONER RAY:
Q I.do have one question. intyour opinibn, is the
Hispanic representation under—representéd in the
Nieléen Study in a market like Fresno for the Hispanic
households?

A Well, I understand that there is considerable

debate about that. All these markets are marketé where

Nielsen undertakes what are called "special ethnic techniqup

to increase the representation of Spanish households. I am
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- 1 not really capable of éommenting‘on whether or ﬁot ; think
~(7¢l' .i 2 ‘ that is a godd‘methédolggy.” I havep?t studied it in.great
3 detail and there is a iot of debate within the industry |
{ ; 4 aboué‘%hether that is a good méthddology}.or bad methodology,
5 some of which has béen spar;ea by SIN.' | |
6 it séems to.me that,—— my feelihg froﬁ talking
7 to the people I know at A. C. Nieisen is that they strivé
8 to do.a very good job of representing telievision audieﬁées
9 as far as they possibly can. That is thei# main line of
10 business, if théy dién't do that, they would lose their
11 reputation among advertisers and agencies, and broadcasters.
12 To that-extént,'l think ;hey have worked yery'hard to main-
@E’ 13 tain a.sample'thaﬁ is ‘a gégd representatiop, but I really

14 am not ;apablé éf comménting professionally, I don't think,

15 || about whether or not a particular market here is good or

17 e But there is no data available ‘that would give
18 us'a comparison of the sample -- I mean, compared to the

‘Nié general population, like in the Fresno market?
26) A I don't believe it 1is reported in the books. I

21 could ‘take a look for you, if you would like. My under-

29 standing is that that is not a number that -- they usually
Q“‘ 23 have a listing of various market characteristics and they
24 talk about how the sample compares. I don't believe that

25 Spanish speaking households is one of the entries in that
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table, although if:you éive me a second, I could go check
for you. R o~

Q | That is not,ne;essary: Thank you.

BY COMMISSIONER HALL;

0 0f these six stations YOu-haye.qhdsen“ahd the
five youveliminated that had . leéséfvfhan a@equate 
statistics,'fi;st of all;rhow were your first 11 statiqns
chosen? |

A They are the 11 SIN affiliates. o B

0 “Oh, I see. |

A . We tried . to get data for all 11 SIN affiliétes,
for one oi.them,,Nieléen no loﬁQen even had the book. I
mean, it waé just simﬁly not in their library anymore,
Fhat was the &onterey—SalinasAmérket. Ana in four more
of the markets: New York, Phoenix, San Francisco and
Modesto the sta%ion‘does not meét reportabiiity criteria
for the eﬁtire gating period and thus never appearé in the
book with any programming whatsoever. |

And then that leaves:us with these six stations
that do meef_tne-mlhimum standards, and thus, have reported
program daté.

0 The survey is the:Nielsen Survey and it is one
of the métered surveys, or households, or what?

'A-_ Né,.these are done -- it varies." In the'Chiéago

and in the Los Angeles market, it is done with meters, in
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the other four markets there it is done with Giaries, where

people get for a week a.booklet that they £ill out their

viewing.
| 6] Did this WOrld.Cu? héﬁpen to fall on a diary
Qeek? | L | .
A Yes, it happened té be in the month of July,

which is a Nielsen sweep month.“
COMM1SSIONER HALL: Thank you.
é&iQOMQ;SSIONER COULTER:.-

0 IS.it your_yiew that they should get a pbrtioh
of sporté royalties that they get according to the per-
centages you just gave us?

A Mr.'Coulter,.you know that I am ﬁot going to
make an advocécy.statgmenti

0  Or that it is so small that.you don®t know?

Ai“ It appears to me £o~be very small, in terms of
how We would go about measuring benefit, by the criteria
that have been discussed before thé“Tribqnal in the past
proceedings;'be§ond that, I don't think I can reglly
comment. |

- 'CHAIRMAN BRENNAN: We will také our recess at
this point.
" (Whereupon, a short recesé waélpakeh.)
CHAIRMAN BRENNAN: +he hearing will resune.
Ms. D well?..
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MS;'bOWELL: Mr. Senter is going to cross-examine
Dr. Lemieux. o
CROSS-EXAMINATION
BY MR. SENTER: |

0 Dr. Lemieux; I hope you4will bear with me during
this cross—exémination, I am noé an exper# in surveys, or
s;atistics. I am going to have.a high learning curve this
morning. And I hope you will also bear with me if we get
into discussions.oﬁ really small percen£ages,_because.as
you know, SIN is not ciaiming 15 percent or 20 peréent, it
is only asking for a very small pércentage, but théée smali
percentagés are important to us.- |

I want to start though with this SIN-ABC rating,
you said durigg your testimony that you only have statistic
for the final game 5écause the sweep week or the July
sweep month started right at the end éf the World Cup
series, correét?

A Actually, no, what I said was yith regard to
Commissioner Aguéro's request, the only comparison between
SIN and ABC would have been for the final.

Q Were you aware tﬁat the only World Cup event that
ABC ran was the final?

A Thét's correct, that's why we héve'that data.

Q So, the other 51 games there was no duplicétion

of the signal over-the-air, commercial duplication of the
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A I don't know that.

0 | In response té a question, I think it was'ffom
Commissioner Coultef, about the feliabiiity of these Nielse
surveys as far as the SIN affiliates you.said —- something

to the effect that they have to do a credible job, because

advertisers rely on them. Are you aware whether Hispanié

advertisers to the Hispanic market at all rely on Nielsen

| ratings?

A I don't know.
0 Would it surprise you to learn that they do not

rely on Nielsen ratings, that they rely on other surveys?

A I think it would depend upon what stations they
were buying, éo I really can't answer_th#t.

| Q Did you attempt.to determine whethér Arbitron

had any data for these markets?

A No.

Q Eorvexample, for WXT? in New Yofk, or for the
San Franciséo stétion, or the Modesto station?

A No, I did not.

Q So, A;bitron may have had some data?

A They might have.

0 Were you aware that neither SIN, nor any'of'its
affiliates subscribed ﬁo Nielsen during 1982§

A I understood that from talking to people at
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Nielsen, yes.

Q And Nielsen, pasical;y, sells its inﬁormation to -
subscribers, right? |

A My undersﬁanding is that NiélSep sells its
information to anybody who wahts to buy it from them.

0 That;s right, but it prepares i£ with its.sub—
scribers in mind. | |

A They report_stations'that do not subscribe,

otherwise, obviously we would not have any numbers for SIN.

So, if you arerasking me do I think ﬁhé§ Eias theif-resulté
in favor of subscribers, the answer to that is no.

o) I ém not saying they bias tﬁeir-rééults, but
they don't -- it ishndt necessary for them to pay as close
attention to éIN, thch only gets a very small auqience
because the subscribers aren't particularly iﬁterested in
that data, righté

A I couldn't answer that.

0 Are you aware that in Miémi'f— wéll, previously
you testified that only the Chicago and £hev£.A. markets

were metered, and the rest of these markets were based on

diaries?
A That is my understanding of 1982, yes.
Q And you recall previous testimony -in these pro-

ceedings, including your own, about the reliability of

diaries over meters?
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A We spoke about it with regard to the measurement
of cable telévision-audiences,'yes.

0 And what was your conclusion there?

A That with regard to thé measurement of some kinds|

of programming on cable, there is some evidenge that
suggests that diaries are more inaccurate than meters.

Q Do you-recall testifying, not that we.sgould take
the Nielsen diary data for distant signal coverage with a°
grain of salt, ﬁut rather than we should take it with a
shaker full of salt?

A I don't remember,

0 Directing your attention té'your.tgétimony before
this Tribunal in November of 1982, in the lQBleroceeding,
page 4654, liﬁes Lb through 22; cpuld.yoﬁ’review tﬁat?

A (Perusing document) . |

0 Do you now recéli testifying in response to the
éuestion "Based upon your-research which you have‘deSCribed
here and your own experience in the industfy, what con-
clusions wouid you reach as to the accuracy of those
specific numbers?" And thése were the MPAA Viewing.figures

Do you recall responding, "I think they have to
be looked at with at least a shaker full of salt"?

A I recall reading that jﬁst now, yes. i think
also it says that -~ if yéu read the entire text of the

question it refers to the fact that MPAA rather carried
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!

out the calculation; to a large number of significant
digits. .
0 And you further testified that these numbérs are
even more likely to be subject to a sﬁbStantial amount of
error in their measurements of viewing, correct?
A . I think you should finish the sentence.
Q That was the end of tﬁe sentence.
"We know that there are problems just in terms
of projecting séméles of uni&erses, but’' I think that the
kinds of problems that we have discussed here’suggésts
that these nuﬁbers are even.more likely.tb_be subject to
the potential of substantial améunts of error in their
measurement of viewing",'thaé's the sentence;.following
the one about‘the shaker full ofrsalt.
A I believe that that was a discussion about the
reliability'of diaries in measufing viewing to cablé, yes.
0 So, when we get to the reliability of the data
measuriﬁg distant signal viewing, we will keep in mind that
we should consider that with a shaker full of salt, okay.
You don't have to respond-to that. |
MR. GAéRETT: He doesn't have tq respond to that,
I would appreciate‘you not asking the question.
May I ha;e that testimony, please.
MR. SENTER: (Handing document)
BY MR.~SENTER:” |
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Q Are you aware that the Miami market is now metered
by Arbitron? .

A I was not, but if you téli me it is, I will
believe you.

Q So, you would not be aware that the SIN affiliate

WLTV in Miami,'subscribes to the Arbitron data, since it

has been metered -- since the mérket has been metered?
A I don't know that, no.
0 If I were to tell you that the Arbitron -- let's

assume hypothétically_that the Arbitron metered Miami
market now shows that WLTV, the SIﬁ affiliate in the
market, is the highest rated'station betweean:OO‘and 8:00
a.m., has the.highest'rated local news, the highest rated
network news,‘énd ties CBS during prime time -~
' MR.' GARRETT: I will object to that question, Mr.

Chairman. I don;t see what relevante that has to the
World Cup soccer telecast of 1982. And, furthermore, unles
he is going to introduce relevant evidence in this pro-
ceeding as to what he is aséuming to be the case, I think
that is improper as well..

MR. SENTER: I just seg-ﬁp the guestion, I haven'
asked it yet.

CHAIRMAN BRENNAN: Pose the question.

BY MR. SENTER:

o

Q If we were to subsequently introduce that evidenc
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that they subscribe, what would that tell you, would that

the comparative accuracy of this

n

tell you anything about
prior diary method of measuriné WLIV to the'metéred method?|"

A I think there.éfe'So many‘differences between
the methods, not only:to talk aboﬁt'the differences between
Nielsen and Arbitron's methods of measuring audiences, that
I am not sure I could make any.éalid comparison between
the two.

0] Are you aware of criticism within the television
broadcast industry of the Nielsen and Arbitron measurement
of Hispanic audiences?

A I understand that SIN, in particular, hés been
critical, yes.

Q Arefyou aware that ABC itself has been critical?

A I don't know that.

0 . You are not aware that KABC, the. ABC owned and
opera;ed systém in L.A., Los Angeles, has complained to
Arpbitron that it under-measures Hispanic gudiences?

A I believe I read something about that in the
trade paper not too long ago, but this is not an area ﬁﬁat
I follow particularly closely.

Q 8o, really you are not exﬁert in Nielsen's
measurement of Hispanié audiences, because you don't follow
the area closely, and yéu are not aware of some of the

industry criticism?
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A I am broadly aware that there is critiéism. VYou‘
are asking me do I test%fy my'ability to.?epresept these
numbe;s,'and the“answer_£p éhat is'yes; I think I cén'read
a rating book as well as anybody else.

Q You can read the rating book, but YOu-can't
testify as to the credibility of the undérlining numbers
themselves, otﬂer than to say, és you did, "Weli,.Nielsen
must be credible because a lot of people rely on it"?

A I havé not made a de£ai1ed study of the.Nielsen
methodology for measuring Hispanic audiences,’so I really
cannot testify to that as a professional.

0 Do you have in front of you the Joint Sports
Phase II Exhibit 47 | |

A (Pefusing documents) »Yes,uI dd:

0 Oh, excuse me, let me ask yéu one thing before
I turn to that. .Do you know what thg typical rating for a
UHF independent station using the Nielsen in major markets
is? |

A It varies quite a lot in some markets they get
double digits, in some markets they get single digifs.

Qr So, it is not uncommon, for example, for a UHF:
English language ipdependent to haﬁe a five rating in a
major market? A .

A In certain times of day, I am sure.

Q Overall, as an average?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1330 VERMONT AVENUE, NW
(202) 234-4433 WASHINGTON, D.C. 20005




10

11

12

13

14

15

16

17

18

19

20

21

22

o3

24

25

. 1213

.

A Probably, yes.
Q ‘If.your couns§l couid érovide you with the summar
volum¢ of the Nielsen Spepial ﬁesearch Report --
MR. GARRETT: (Handing document)
BY MR.- SENTER: |
| Q If you could turn to ~-- you are familiar with
this document, are you noﬁ?
A I have examined it briefly, yes.
Q Would.you tyrn to tﬂe last sec¢tion Of.-r the
first page of the last section? |
A (Perusing documenty): Are you faikiﬁg about the
four-cycle summary section?
0 Right, the foﬁr4cycle summary section. Directing
your attentioﬁ to station KHJ, that is a VHF English

language independent in Los Angeles, 1is it not?

A Yes, it is.
0 And do you know how to read this, I am not sure
I do -- what is the -average household viewing, and this is

on the distant signal carriage, of KHJ-VHF independent
English language during the four cycles? |

A It appears to average 6,000 households.

Q Now, directing your attention to page one, but
it is the next to éhe last page of the study.

A The one with the KMEX entry?

Q0  Right. What is the averége household viewing on
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?

a distant signal basis for KMEX, UHF, Spanish language

station?
A It is 5,000 households.
0 That doesn't tell us very much, does it, once we

kpow the number of subscribers that these systgms reach,
about how well those two stations are doing comparatively,
right? |

A If you phraée the question that way, the answer
to that question pfobably is yes; |

Q So, KHJ we know reacheé, according to this} 6,000
- 6n the éverage, 6,000_distant signal subscribers during
the four cycles, and KMEX reached 5,000. Now, this study
measureé only Form 3 systems, correct? |

A The one from --

0 The Nielsen Study?

A ~ No, the Nielsen Study measures all viewing by
cable viéwers,'anywhere in the couhtry.‘ My understanding

is that the MPAA selected stations on thé basis of their

*

Form 3 carfiage.

Q Excuse me, directing your attention to page A—6
the study methodology.

A Yes.

0 Look atAEhe first sentence of thaF) it says it
measures distant signals by Form 3 cable systems. |

A That is the sample of stations, yes, but not'éhe
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£

sample of households. The sample of héusaholds is all the
households in the Uﬂiteé States. ‘

Q | All cable households’in the United'Stétes?

A Yes, they use_all'of the diatries.

~Q All right, i:see; Well} iet's direct our attenti
just to Form 3 carriage of KMEX and KHJ, because that is
the only data I have. And you.ﬁave already testified it
will accouné for prébably 90 percent of the viewing anyway.

MR. GARRETT: I'm sorry, he testified, what?

MR. SENTER: It will account for 90 percent of
the ~-- approximately 90 perpent of the subscribers.

MR. GARRETT: You said viewing before.

MR. SENTER: Excuse me, subscribers.

BY MR. SENTER:

0 _ Directing your-attention~to Revised SIN Exhibi£
2, Form 3, page 2, it shows there that KMEX reached
504,158 distant signal subscribers;

A That appears to be the number, yes.

0 And your counsel has been so kind as to provide
me with the Form 3 full-time aistant signal subscribers
reached by KHJ, and he gualified this by éaying that it
may not be entirely up-to-date, it may only be 90 percent
accurate, but it shows that KHJ reached 622,017 sﬁbscribeps

MR. GARRETT: Let me just clarify a point, I did

provide Mr., Senter and Ms. Dowell with certain information
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from an earlier study done by Mr. Lafson, they requested
the information late Friday eéening, and I gaﬁe them the
best numbers that I had. I did not sa& that KHJ, in
particular, was 90 percent accurate; i'Said that  Mr. Larson
had represented at the timé that he had done the stﬁdy and
given me those figures that it was approximately 90 percent
accurate. |

I have no idea whether the numbers with respect’
to KHJ are éccu?ate to a~particular degree, indeed, in any
particular respect wngtsoever. ’ |

MR. SENTER: Would you say, Mr. Garrett, that it

is probably, if it is inaccurate, it is more likely under-

stated, than over—stated?‘

¥

MR;:GARRETT: I cannot say, one way or the other.
BY MR. SENTER: |
Q ,‘Wéll, based on the figures that we héve, the
best informatioﬁ that we have, it éhows that KHJ has
622,017 sﬁbscribers,approximatély, maybe a little bit more
than 20 pércént -- it reached a little bit mofe than 20
percent more distant signai éubscribers than KMEX, éorrect?
A If you say so, yes.
0 And you recall earlier, we were reviewing the
summaries and it showed that KHJ.reached, on the average,
quarter-hour basis, 6,000.distant signal househoids and .

KMEX reached 5,000; in other words, KHJ reached about 20
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percent more than KMEX. Woﬁld it be féir to say, theréfpre
that on a distant signa% basié, éccepting the va;idity of
the Nielsen diary method of meaéuring distant sighal view-
ing, that KMEX is just about as popular as KHJ-VHF English
language independent? -

AA Across the entire broadcast year, all timés of
day, on a distant signal basis where the VHF-UHF distinctio
doesn't really matter, yes.

o But i£ doeé matter,Athe VHF-UHF distinction, when
you are measuring ABC againét KMEX in L. A., right?

A That depends, in part, I think én the distant
signal carriage of KMEX by other cable systems in the DMA.
I understand what you are asking, does thé Vﬁf sigﬁal have
a widerxr range~of dispersion, and the,ansﬁér to that is, yes
it might, but the other part of that,.of course, is there
may be distant signal carriage of KMEX in a market that
expands its carriage as well. So, I can't actually answer
the question, do they have similar coverage areas.

0 When Nielsen measures KMEX —- Nielsén doesn't‘ﬁav
an ADI, that is an Arbitrdn —-

A A DMA. I think for Los Angeles they are basicail
the same geographiq area.

0 Would ﬁiélsen have different DMAs.for~diffe;ent
stations, depending upon the gquality of the signal?

A Different from what?
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Q DMA.

- Compared to?

EN

0] Well, compared to the ABC --

A You mean, in the same markeﬁ'area?
- Q Yes.
A No.
Q 'You testified that there was over-the-air signal

duplicétion as to KMEX distant signal carriage in the Los
Angeles ADI, particularly in Oxnard and Ojai, because those

—-— well, is Oxnard a county, or is that in Ventura County?

A That is the name of the cable system on the
record.
Q What you are saying is.that Oxnard and bjai are

local to KMEx; the signal is received‘off-the;air.there?

A No, what I am saying is they are located in what
Arbitron defines‘as the market area for Los Angeles, but
that because they are at some distance removed frovaMEX,_
they fall outside the 35-mile zone. And, therefore, the
signal carriage by the cable operator constitutes distant
signal carriage by the FCC's rules, even though it may
still be within the Arbitron defined market area;

0 But that doesn't mean that the signal is
receivable there? oo

A On an off-the-air basis?

0 | Right.
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A  Of course not, it could.come in by microwave
or otherwise.

S

Q Directing yéur‘atténﬁion to the sﬁmmary report

A. (Perusing document) I'm sorry?

Q A-22. The first entry on that page KMEX, and

Nielseﬁ considered local signals everything within a
station's DMA, which is Nielsen's equivalent of the ADI,
except in the case of KMEX, it excluded three counties and
half of another?

A That's right.‘

0 For what reason did Nielsen exclude those countig
from the KMEX‘local market?

A My Underétanding, from reading the description
provided by.ﬁieléen and MPAA of the methodology, was that -
in those cases KMEX was considered to be —-- those pre-
sunably must be situations wﬁeré KMEX was not -- there

are a lot of reasons why this could be the case. My best

guess is that it is probably because in those four countrie

KMEX was not, quote, "significantly viewed" with regard to
the 1982 cable report, and therefore, does not pérmit

carriage on a local basis, as compared, for.example, to

KNXT, which also presumably has the same 35-mile zone, but

no doubt was significantly viewed because it was a CBS
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affiliate at.the time of the cable reéort.

0 .Stationé can gstablish significant.viewership
curreptly; can't they, they are not bound by’thé 1872
report and order? .

A That is my ﬁnderstanding,.yes.

| Q But i£ would be difficul#mto es#ablish'significan
viewership in a county.that yéuf signal did nQﬁ reach?

A I have no'knowledge as £o whether KMEX has
attempted to demonstrate significant viewing, or not.

0 I have here a map in Television Dige;t and Cable
Coverage Atlas, used by cable sygtems and'television
stations to determine "must carry" and "distant signél"
carriage. Would you indicate the KMEX signal on there
and tell me where it is in- relation =- and that is a Grade
B signal, tha£'s the limits of reliable receivership under
FCC rules. Can you tell me wheré the KMEX signal reaches
in relationship to Oxnard?

A (Perusing document) In relation to Oxnard.

It appears to cut directly through the city of Oxnard.
0 So, the city of Oxnard is right on the edge of

the FCC Grade B projected reliable contour, according to

this? i
A According to that map. _
0 These are predicted contours, co;rect?
A That is my understanding, yes.
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»

0 They don't take into consideration terrain,
beyond 10-miles from the transmitter?.

A I don't know that;

o] So, you don't.know whether they would take into
consideration the mountain fange that lies between Hollywoo
and Oxnard, but-is more than lO—ﬁiles froﬁ the RKMEX
transmitter? | .

A I must say I am neither an engineer, nor am I
acqﬁainted with the geography of the Los Angeles station.

0 ALl right. So, your testimony that -- a£ least
as to the cable system in Oxnard that carried KMEX as a
distant signal carriagg, that becausé i? was in the Los
Angelés ADI doesn't mean that KMEX was receivable over—the~.
air in Oxnard?

A The contour line goes through the city, and one
would expect that some people had at least Grade B contour
coverage.

Q But you are not an engineér and you can't take
into cénsideration the terrain --

A Nor have I sat in Oxnard and tried to watch it -

over—-the-air.

0 Let's turn now to Joint Sports Exhibit 4-A.
A (Perusing documents) S
0 Would you just summarize for me what this

exhibits establishes for Joint Sports?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1330 VERMONT AVENUE, NW

1} (202) 234-5433 WASHINGTON, D.C. 20005




10

11

12

13 .

14

15

16

17

18

19

20

21

22

23

24

25

1222

[

’

p:\ If you compute the fraction of all viewing that
is calculated from the @PAA—Nieléen Study, accumplatéd
together, all the programs that were owned by jéint Sporfs‘
Claimants and the SIN World Cup, of that cumulative total,
the SIN World Cup accounted for .03 percent of the entire
vieWing in the étudy.

0 Now, as to_thé Joint éborts figﬁre, thié HHRS
figure, that is household hours?

A That is correct. .

o) That figure is not in any of these éurvey
volumes that are sitting.on Mr. Garrett's desk?

A No, that was calculated for us by thg_MPA%.

0 And you didn’'t double-check ité reiiability?

A No,fI have to admit, I did not count up the
161 million—plué hours.

0 Is it your understanding what that figure does
is total up the.viewing for all programs type 5-MS?

A I believe so.

0 I have here a copy of a portion of the May '82
Nielsen results for WTBS, and it has a program‘listéd as
daytime baseball, and it shows it lasted two-quarters of
an hour, it is typg 5-MS, is that a baseball game?

A Yes, it is. ..

Q And it lasted tho—quarters cf an hour?

A Well, if you look more carefully, you see that
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it is actually appearing in a number_of different quarter
hours, that is it appears for Tuesday, quarter—hourf37é'
Tuésday quarter-hour 39 and Tuesday guarter-hour 41, and
perhaps Tuesday quarter-hour 35.- So, it had two, four, six
eight quartér—hours on that Tue;day.

0 So yoﬁ have to total that up to get oﬁe indivi-
dual baseball game?

A‘ It varies according to how Nielsen' has coded £he

data on certain programs.

Q How does Nielsen code the data for certain pro-
grams? |

A You mean in this particular study?

Q Yes.

A It is typically by programvtitl’éf but sometimes

the prdgrams are broken up into Small‘segments, and I
believe that depepds upon the day part.

.Q Your explanation made a lot of sense, but I am
confused here. Here is a pprtion of. the ﬁay survey for

WGN and it shows Cub baseball one-quarter of an hour in

A Yes, I see that.

0 Could it be a pre-game show?
A (Perusing document) No, it is not the pre-game

show. There could have been a rain delay, I really can't

tell from reading this.
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Q Something is missing from there, right?

A There. is a qug?ter—ﬁouf pbetween the fi;sﬁlquartér
hour of the game and the third quartef—hour of the game,
and it is not liéted to be a Cubs gaméL

Q Now, what is this 5MS type and category that
Nielsen and MPAA worked out, what does that inclﬁde?

A My understanding is ié includes ppofeésional
sports from the fbu; professional leagues inéiuded.in the-

Joint Sports Claimants', plus all of thé events from the

)
-

NCAA.

0 Live games 6r taped games?

A I believe both.

Q Both live and taped?

A You‘are asking me with regard éé, for examples,
replays on WTBS?
| 0 Yes.

<A Yes, it includes those.

Q So, these figufes, this figure up at the top with

the total Joint Sports household hours includes taped

programs?
A Yes, it does.
0 Now, how was this 54,585 hours for SIN World Cup

arrived at? N
A We went througﬁ the four volumes and found all

the instances of World Cup carriage and applied the same
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formula and then we mulﬁiplied the number of quarter—hours
telecast times the average quértérfhour audiencef And
dividing by four you get hours againt.

Q So this figure only includes World Cup games?

A .It includes World éup,games and also the replays-
of World Cup gaﬁes in the November sweep period..

Q  Does it include all réflays of World Cué games?

A All the ones thét welcould find under the title-
Best of the Worid Cup.for November. Areée you asking me
about July or November? ’

0 Who types and_tiﬁles theiKMEX'programming?

A A. C. Nielsen. Actﬁélly, can I revise that?
A. C. Nielsen does the titles and the MPAA agd Nielsen, it
is my undgrsténding, jointly typed the éfsgrams.

Q . Directing -your attention to the Nielsen Survey,

'page A-39.°
A (Perusing documents) Yes.
0 The last sentence of that first paragraph, Progra

typing was not required for stations KMEX, or'WNJU, the.
two Sﬁanish language stations.

A' Yes, I see that.

0 ‘ So, how were they typed?

A They weré.typed 8HS. ..

Q There was no attempt made to break out whether
it was really the World Cup, or =--
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A That's not ﬁrue, in the individual program—-by-~
program listings there are liétiﬁgs by program titie, but
in terms of typihg withﬁrggard to claiﬁants, all the
Hispanic programmihg was labeled "Hispanic".

0 I direct your atteﬁtion now to the July 1982,

sweep survey, particularly for WNJU, which is entirely

'typed Hispanic. .I have'highligﬂted some programs there,

the first ohe is called Greek Program, it is typed Hispanic

is it not?

A It appears to be.

Q- The second one.is Greek Show,’Hiépanic?

A I am not responsible for these typings, so I
can't -- I can read them EolYOu. |

Q An italian Show, Japanese News;jKorean Theatre --

all typed Hispanic?

A Well, I think that is probably of benefit to your
claim.

o) Lock at that, WNJU carried World Cup Soccer, -

typed Hispanic; SIN, which has a-Spaﬁish langﬁage affiliate

in New York, so World Cup Soccer in Spanish languagé to
its competitor?

A No, they got the games from ESPN, I interviewed
them about that thié week. ..

Q What if I were to tell you thét they purchased

the Italian rights from SIN, and it is an Italian show?
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A My understanding from talking to the WNJU manage-
ment last week was that they ﬁad‘bought the games frém
ESPN, that is the only information I have on £he'subjec£.

0 And ran it in Spanish?’

A. I don't know what lanéuage they ran it in.

0 Who did you get that .information from?

A From the programming department at WNJU.

0 The name pffthe person?-

A I wouid have to go back, I really don't- know.
0 Could you provide that information'for us?

A . I don't think I actualiy.got—the name of the

person I spoke with, I could go see, but I don't remember

doing so.

0 Well, the typing for WNJU is not very reliable,
is it?
A Apparently not with regard to whether or not it

is Hispanic.
Q So, directing your attention to your Exhibit 4;C,
other Hispanic programming in Nielsen-MPAA Stﬁdy, which.
includes the programming,‘typed I think it was 8Hs; for
KMEX ﬁnd WNJU? |
A Yes.
0 It must include some non—Hispanic-prograﬁming?
A it appérentiy dées. I might point out though A

that if you take out WNJU, énd you recalculate the total,
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it drops the #otal f;om 10,635,000 household hours, down
to only 10,250,000 household hours, because in. the Nielsen
Study, WﬁJUImu;extreﬁely small audiences throughout - |
in fact, 87f4 percent of the figure of'Hisbanic programming
there is on KMEX.

| 0 Tﬂat.ié interesting, they includéd.WNJU in there
but it doesn't really have a siénificant‘audience, dOe;
it?

A Well, it has the 1,000 households that they appea
to report on an average basis. |
Q Why didn't they include WXTV, the New York

SIN affiliate? B

A From what I'underStand; it didn't meet the
requirements %hat they had for cutting off stations.

Q Let's turn to those requirements, page A-6 of
1the Nielsen Sampie.

A (Perusing documents) Yes.

0 The station had to be a US commercial television
broadcast station, WXTV is a US commercial television
broadcast station, -isg it not? |

A I believe so.

0 .It had to have been carried as a full-time distan
signal by Form 3 cable systems dﬁring 1982, 1t was, was
it not?

A Yes, it was,
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0 The system must have been carried as a full-time

distant signal by cable systeﬁ subscribers serving an

~

.aggregate total of at least 200,000 subscribers<de£ermined

by combining statement of account data for the two account-
-ing periods in 1982, of which at }eést 100,000 subscribers
were‘aﬁtributable tO'the‘second accounting period alone.
In othg£ words, you take accounting périod one

subscribers and accounting period two subsEribers, ﬁotal
them, and if théy come up to mgre than 200,000 and you had
more than 100,000 the second time, you include’it,'right?A

A That appears to be what the MPAA's methodology
was, yes.

0 Directing your‘attention to Revised SIﬁ Exhibit
2, if you will turn to ?age 3 and page 4.

A (Perusing document)

0 It shows that during the second‘period WXTV had
161,510 full-time subséribers;

A This is on Form 3 now?

_Q Yes, on Form 3.

A Okay.

Q Correct?

A That's what it says, yes..

Q Don't you think it is likely they had 40,000
during the first period, too?

A I really can't say, I haven't seen the numbers.
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0 What if we got Mr. Larson to provide the numbers
and they showed that they had 40,000 which is fairly likely
since they had 160,000 the second period, then it should

have been included in this survey, right?

A - I think you ought to ask Mr. Cooper from the MPAA[

that question.

Q ‘Well, Mr. Scheiner and Mr. Cooper éon't talk to
us; théy told us this data wasn't available. Mr. Scheiner
told us it wasn't e&en done for '82. So, we are just small
guys —-- KMEX was iﬁcluded in this study, that is an SIN
affiliate. | |

Can we make some projections as to:carriage by
the other distant sigrnal viewing of the other SIN affiliate
on the basis 6f this Nielsen Study?

A .Irthink you need to ask the question more
specifically for'me to answer that.

-Q Well, I will just direct your attention to A-38
of the survey, where Nielsen says,.“Esfimates reported
herein do not apply to othér étations.failing to meet the

stated criteria". .So, this is only, if it is of any

worth, it is only of worth as to KMEX, correct?

A It only gives us information about KMEX's

coverage, yes. . .

0 We can't make any inferences from it about the

coverage of the other seven SIN affiliates that were carrig
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’

as distant sidhals?

A The only céun?erpoiht to that is the fact that
carriage of KMEX éccounted for over 60 perceht éf all the
distant subscribers on a Fo?m.3 basis.

0 That's an iﬁteresping poiﬁt to make, it accounted
for, you say, over 60 percent of the subscribers.: How

many Joint Sports flégship stations were in the Nielsen

Survey?
A I think —-- bear with me for a moment -- (perusing
documents) —-- 33.

MR. SENTER: I am handing out an exhibit which

is a Xerox of a list of Joint Sports fiagship'stations

same thing I ﬁave done, and that is mark the stations that
were included in the Nielsen Survey. If you total those
up out of the 53 flagship stations, 33 were in the Nielsen
Survey, correct? |
THE WITNESS: That is my count, yes.
(Wnereupon,.the doéument was marked
for identification as SIN Exhibit 11
MR. SENTER: I would move its admission at this
time.
CHAIRMAN BRENNAN: It will be received.

- (Whereupon, SIN Exhibit 11 was receiv
into evidence.) :
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MR. SENTER: I am now handing you a document
marked SIN Exhibit 12, it is the number of Form 3, 1982
cable subscribers to Joint Sports flagship stations. This

ig the information provided to me over the telephone by

reliable.
(Whereupon, the document was marked
for identificatiqn as SIN Exhibit 12)
BY MR. SENTER:
Q } Now, I don't want you to do any fast addition,

if you will accept it, I will tell you that of the total
-flagship_stations, if you add up all of these subscribers,
it is 56,170,170. If you take -- |

A That includes duplication of signal?

Q That includes duplication, that's right; - And if
you take the systems marked on SIN Exhibit 1l as being
included in the Nielsen Survey, the total cable subscribers
reached on a distant signal basis by thosé stations is
55,284,836; a 98.42 percent of the Joint Sports distant
signal subscribers were included in the Nielsen Survey.

A I don't know if that is trué on an unduplicated
basis, but I will aécept your figures.

o] On'a duplicated basis. And as you testified;
only 60 pércent of the SIN subscribers were included in

the Nielsen Su;&ey, but  you thought that was a pretty fair
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example.

A I think it also shows the relative popularity of
Joint Sports Claimants' programﬁing.

Q On thf basis, the fact that they were included
in the survey?

A On the basis that they are widely received and,
thus, inciuded in the survey.

0 WXTV should have been included in the survey,
based on the testimony we have had today, the survey is
what MPAA wants it to be, isﬂ't it?

A I can't answer that question, Mr. Senter.

Q Do you know how ﬁany of the Jo;nt Sports Claimant
sports events were covered by the four cycle sweeps in
the MPAA-Nielsen Survey?

A No, I ddn't.

Q °  Well, it covered four months of the year, correct

A Yes.

Q A third of the year?

A Yes.

Q Join£ Sports events; which dncluded baseball,

professional basketball; hockey, NCAA football, NCAA
basketball( professional soccer -- you look at them as

a total, that is fairly evenly distributed throughout. the
year, are they not? |

A Not necessarily in the telecasting patterns, no.
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In fact, a lot of them are telecast in non-sweep months.
Baseball, for instance, is heavily telecast in August and
September, as the pennant raceshheat up, more than it is
in the early part of the Seasoﬁ.. So, it is not likely to
appear in the May and July books as often as it should
appear, and if you measured it in August and September.

0 Is it heavily televisgd on. the network, or on
an indepepdént basis?

A An independent basis, by originating stations.

0 Well, could we make’any -- 80, .you wouldn't agred
if we said maybe 33 percent of the Joint Sports events

were included in the survey?

A. No, I wouldn't agree with that.

Q What would be your best guess?

A I really can'g say. I believe it is lower than
that. .

Q Much lower?

A As I say, I can't answer that, I haven't-suﬁmed
them up.

Q What percentage of ‘SIN's live World Cup events
were included in the survey?

A Are you -counting telecasts?

0 No, live events that were telecast, the live
World Cup events?

A I beliéﬁe you have 52 events; I think there are
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three.
Q Three out of 522 Or 5.8 percent of the SIN games?
A I will accept your calculation of percentage.
o} Certainly more than 5.8 percent of the Joint

Sports sporting events were included in Qne—third of the
year?

A Well, we did try to estimate coverage for WTBS,
which in Sports Exhibit - Joinf Sports Exhibit 6,. and the
attached printout, you will see_thét there are 188 tele-
casts of major league basebali on WTBS, and we calculated
-~ we counted in the Nielsen Study that 36 of those tele-
casts are included, whicﬁ is only about 20 perCeﬁt of the
total coveragé of major league baseball on WIBS. And that
is the only number I have that is comparative here.

Q Let's do a coﬁparison of the Nielsen Survey as
it applies to SIN, and this apélies to Joint Sports, too.

MR. SENTER: Let's mark this SIN Exhibit 13.

(Whereupoh, ﬁhe document was marked

for identification as SIN Exhibit 13

BY MR. SENTER:

Q This exhibit shows a Nielsen-MPAA Survey included
5.8‘percent, three out of_52 of the livé_Worid Cué'events,
telecagt by SIN. And you say it also shows 33 perceﬁt of

the Joint Sports games, but I think maybe 20 percent would

be a more accurate figure.
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A It could even be lowgr, I don't know. The only
numbér I have is 20, and that is juét for one particular
sport on one partiéular station.

0 So, you don't even feel comfortable wifh 2072

A As I say, I haven't do?é the ¢count, so I am not
willihg to endorse any particular number.

Q See if you agree with this number, ié.S percent
of the SIN affiliates carried on a distant signal basis
were included in tné survey, correct, dne out of eight?

A Yes, that's true.

Q 62 percent of the Joint Sports flagship stations

were included in the survey, correct?

A Is that 36 out of 537
0 Right.
a Okay.

MR. GARRETT: lI'm sorry, what percentage?

MR. SENTER: You have alféady testified approxi-
mately 60 percent of the SIN distant signal subs were
included in the survey; but 98.4 percent of the Joint
Sports distant siénal subs were included in the survey,
correct? |

THE WITNESS: I have also testified that i dbn't 
think that those numbers are coqurtable, becausé they
don't account for duplicationé. The 60.3 percent numbef

for SIN is unduplicated.
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BY MR. SENTER:

Q I counted the duplication.

A I don't know, there are a lot more duplications
Min the case of the Joint Sports. .

0 A lot of duplication, let's remember that. SIN
.affiliatés account for one out of 89 stations in the sample
i.1 percent; Joint Sports.flagship stations, 33 of them
were included in the gample out of 89, accounting for
37.percent of £he'sample. |

Just looking at this chart, wouldn't you say
that the sample is heavily weighted in favor of the Joint
Sports flagship stations?

A There certainly are a lot more flagship stations
in the sample than there are SIN stations.

Q But in every réspect SIN is under~represented,
in terms of the number of games included, in terms ofathe
number of stations surveyed, the subs?

A I would nqt use the word under-represented. Ther.
are fewer SIN affiliates than there afe Joint Sports
flagships, I will agree. to that. .

0 But if you look ét the'percentageh;f affiliates?

A Since the study was not de;igned to comparatively
represent either.SIN or Joint Sports Claimants with regard
to their séaﬁions it is hard to talk about them being
proportionately,‘or ﬁnder—fepresented, or whatever fou want
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MR, GARRETT: Let me ask a question; this is SIN
Exhibit 137

MR. SENTER: Yes, I move its admission.

CHATRMAN BRENNAN: It will be received.
{(Whereupon, SIﬁ Exhibit 12 ana 13
were redeived in evidence)

MR. GARRETT: This reférs to JSC»flagship stations?

MR. SENTER: JSC flagship stations.

MR. GARRETT: Of thé professiopal sports'gamés?

MR. SENTER: And the NCAA téams.

MR. GARRETT: With respect to three stations?

‘ MR..SENTER: It only inciudes the flagship
stations on your list.

MR. SENTER: if we included other stations that
ran NCAA games, a greater percéntage of the Nielsen sample
would be sports a

THE WITNESS: That ié not trJe, there are over
500 stations, nowhere near that number is going to.be added
to the list in the MPAA study.

BY MR.,éENTER:

AQ But if it is five or six, or seven, it is only
going to increase Joint Sports representation in the
sample, corréct?

A But nof.proportlonate to the.nﬁmber -—- I mean,
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that 62 percent figure is going to become much, much
smaller.

0 That's right. And stations that are excluded

sidered significant distant signal carriage?

A What MPAA considered.

Q Right, okay. Directing your attention now to
Joint Sports Exhibit 4-B.

A (Perusihg documents)

0 Ot courég thesg staiistics are based on statistic
in 4-A, that we have just been discussing?

A They are based on the entries in the Nielsen:
book for that-- the same set ot entries in the Nielsen book
underlie 4-A and 4-B. One can't derive 4-B and 4-A directl

Q To determine £ne SIN's World Cup share of viewing

you include the rerun World Cup series, correct?

A The events in November, yes.

0 That were reruns?

A Right.

0 And you include the programm;ng throughout the

entire year, correct, even for those months where there was

no World Cup, or even rerun programs, correct?

A In terms of what?
0 In terms of share of viewing and share of time?
A You mean in the denominators?
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Q Yes.

A In the denominator is' the entire year for all
89 stations, or more accurately, the lé sweep weeks.

Q What does this tell us if the denominator is
all stations, does this tell us that SIN;S World Cup view-
ing, in terms of the percentage of all distant.signal
viewing was small?

A On the 89 stations in the study, yes.

Q We knew that. It tells.us the share of time
was .97 percent?

A No, .0097 percent.

0 Excuse me, .0097 percent, which is relatively
small but then you are taking KMEX, one SIN affiliate and .
comparing it to this universe of 89 stations, correct?

A That's correct.

Q If you wanted to detérmine the relative popu-
larity of the World Cup in SIN's audience, which is not
English speaking, it is-Spanisn speakigé predominatély,'
wouldn't it be more appropriate to compare the viewing of
the World Cup as against other KMEX vigwing?

A My understanding is the purpose of this proceed-
ing is to decide what share of the sports royalty aﬁard
should go fo SIN. Therefore, it sSeems to me the comparison
ought to be between the contfibution that the World Cup

made in terms of sports to the value that operators attached
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to distant signal programs, compared to the value that they
attaéhed to all sports programming.

Q Well, it seems to me this shows that you are
saying here that the disproporticnately small percentage ot
viewing of the World Cup compared to its share of time

shows that the programming was not popular?

A Compared to most programmihg in the study, yes.

0 If it were competing against English language
programming?

A It is compared to the rest of the programming

in the study, whatever language it is. I am perfectly
willing to stipulate that a lot of it is English language.
| 0 Let me show you another chart --
CHAIRMAN BRENNAN: We will give you the luncheon
recess to prepare.your chart.
We will recess until 2:00 p.m.
(Whereupon, the luncheon recess was .taken at

12:35 p.m., to reconvene at 2:00 p.m.)
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AFTERNOON SESSION

(2:10 p.m.)
CHAIRMAN BRENNAN: The hearing will resume.
Mr. Senter.
BY MR. SENTER: ¢

é Dr. Lemieux, let's take a different tact for
about 30 minutes than we took this morning. Let's assume
that the Nielsen da;a is infallible and it is very accurate,
and let's see what other sorté of useful information we
can obtain from that and try to get your. comments on it.

If I recall your testimony correctly, with
respect to WNJU, one, we've established it is nof an all
Hispanic station, notwithstanding the typing in the Nielsen,
and it really doesn't even account for very much of the
household viewing anyway, that the bulk of the household
viewing in your Exhibit 4C is attributable to KMEX.
| A That's correct.

Q So, with that in mind, I'd liké. to just consider
KMEX.our Hispanic pniverse, and see what kind of compari- |
sons we can make.

By the way, I've distributed, at Commissioner
Aguero's requést, I had these charts typed up, and I've
already distributed SIN Exhibit 12, and also an exhibit
markéd SIN Exhibit -- excuse me -- I've distributed.Exhibit

13 and an echibit marked 14.
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(Whereupon, the document was
marked SIN Exhibit No. 14
fér identification.)

Now, this exhibit acéepts the premise that it's
important to see, for the sports programming, how the share
of viewing compares to the share of time, and sé.it looks
at KMEX during the month of July, which was the only month
during which live World Cup events were broadcast.

By the way, you are.aware that in our subscriber
events formula, thaf SIN did not include any of the repeatsg
any of the Best of the World Cupl.

A | I‘bglieve So.

Q It's just the live events that were included in
tﬁe formula. We would'ggree that the repeats are substan-
tially less valuable as sports gvénts than a live program.

MR. GARRETT: May I just ask a question? 1Is ther
a claim being made fér those repeats, or not?

MR. SENTER: Thére's a claim being made, but we

that they would not have the same amount of value that the
live sports program would.

MR. GARRETT: Just so I ﬁnderétand ahd .the record
is clear, you are claiming for the repeats as well as -the
live telecasts?

MR. SENTER: Right, but did not include them in
'NEAL R. GROSS
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the formula becausé we acknowledge that you can't equate
a. repeat to a live programming, when you are looking at
least an event like subscriber évents which assumes that
every program has egqual value.

So we are just taking the month of July for
KMEX. Now this chart shows that World Cup accounted for
2.3 percent of the share of the viewing during the month
of July -- that translates into 17,442 gquarterhours out
of a total of 748,834 quarterhours, but it only accounted
for --

THE WITNESS: I'm sorry, could fou repeat those
numbers again?

BY MR. SENTER:

Q 17,442 quarte:hours of viewing for the World
Cup.

A That's 4,000 hours.

Q Righ;. 4,000 hours, about.

A You mean household hours.

Q Yes, household hours. Abcut 4,000 household
hours.

A You said hours, and I was —--

o] It Qas i7,000 that_was'quartefhours, and it

would be about a little over 4,000 household hours, and
the total viewinc in terms of guarterhours was 748,834,

and to get the household hours, you divide that by 4, of
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course.
And it compares that to the share of time that

World Cup had during the month of July, which is 1.4

percent, 27 hours out of -- 27 quarterhours -- excuse me -7

out of a total of 1,992 quarterhours, fér a ratio of view-
ing té time of 1.6 to 1.

Now would you .attach any significance to those
figures in terms of valuing sports events?

A From having looked at the data, it's pretty
clear to me that that's becauée the final game got such a
large quartérhour audience.

0 And this was the final game when you could also
watch it in English on ABC?

A That's correct.

Q | So it included two other games, but none éf the
preceding 49 games.

MR. GARRETT:' Mr., Chairman, I know the Tribunal
has been very‘liberal in allowing people to create their
own éxhibits on cross—examination and giving them to the
witnesses to testify about while counsel explains what it
is that's been done. I'm not going to question that
procedure here, however, I have just got this. I have not;
had a chance to gd through these numbers; My quick calculsz
tion suggests that there may be something wrong, but I

just want it clear for the record that we are not stipulati
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1 to the accuracy of any of these numbers here, for the
2 time being.
-3 I will check it at the recess and will let you
4 know if there are any problems; -
5 ' BY MR, SENTER:
6 Q Another useful comparison may be to compare
7 sporting events. You are, correct me if I'm wrong, claiming

8 || for sports team, for the copyright they held in local games

9 || that were carried as a distant signal?

10 A For the ﬁeam's games --

11 Q The individual teams themselves.

12 A - and games that were encompassed in the claim

13 made by the Joint Sports Claimants.
14 Q Now I have placed in front of you an exhibit,

15 and let's mark it for identification SIN Exhibit '15.

16 | (Whereupon, the document was
| : marked SIN Exhibit No. 15
18 - : - for identification.)

19 This exhibit takes the Nielsen viewing data --
20 and if you want, you can turn to the July sweep survey,
21 both:of these games occurred in the July sweep survey,
22 to get the unéerlying information. Thefe is a Cosmos,

23 a New‘York‘soccer game carried by WOR, to the World Cup

24 carried on WGMN --- XMEX.

25 If you took the three World Cup games, you'd get
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an average household of 666. If you took the two Cosmos
games, you'd get an average household of 1,630.

MR. GARRETT: You say 666, but your chart shows

BY MR. SENTER:

Q 646.

A Actually, I think, Mr. Senter, it's missing a
zero in both cases. The Nielsen data is presented in tens|

Q Okay. I wasn't aware of that. So, that won't,
though, affect —-.

A It doesn't affect the relationships.

Q -- the ratios, but it would affect the next num-—
ber on there.

A Yes, I suppbse. It won't affect any relationshipg
between the numbers, but it is the case that we're actually
talking about 6,000 households 'for the World Cup and 16,00d
households for the Cosmos.

Q Okay, but it won't affect any relationship, so
we can go on, noting that the numbers should be 6,400 and
60 .for the World Cup, and 16,300 for the Cosmos.

Now, the next figure ﬁakes the total number of
distant signal.subscribers of the two stations for KMEX,
again, it was 504,158, and these are the figures that
Nielsen uses, the Form 3 subs, and for WOR, 8,282,893

and expresses.the average housceholds viewing as a percentage
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of the subscriber universe of the two stations, and then
gives us a ratio. Does that exhibit have any significance
to you?

- A I don't quite know how to answer that question,
Mr. Senter. If you'd like to make a point, go right ahead]
é Well, would it be fair to say that the World
as popular to the distant signal subscribers that it reach+
ed, as the Cosmos games were to the distant signal sub-

scribers that they reached?

A Téking into consideration the fact that we're
talking about the final and semi-final consolation game
of the World Cup and a typicél Cosmos game in the middle
of the season, one probably could make that statement
from these numbers, yes.

Q So it would be even more valid to compare a
championship game to a championship, you think ==

A It would seem =--

Q ~= which is a championship soccer game to a pro-
fessional sports championship game?

A If you think so.

MR.‘GARRETT: If we're moving off of Exhibit 16, |
I just want to note for the record that I have.the same
objection to it as I did to Exhibit.14.

MR. SENTER: I'm Handing out an exhibit which I.
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ask be identified as SIN Exhibit l6.
(Whereupon, the document was
marked SIN Exhibit No. 16
for ideﬁtification.)
BY MR, SENTER:

Q This exhibit, Dr. Lemieux, compares the viewing
of the World Cup to the viewing of the Stanley Cup, the
National Hockey League's championship -~ world championshij
event, involving Canadian andlU.S. teams. ' Using the
same formulation és in the previous Exhibit 15 --

A Could you tell me the identity of the stations
involved in thé Stanley Cup?

Q WOR.

A Okay.

MR. LLOYD: Do you have the dates of the Stanley
Cup?

MR. SENTER: May, 1982. It's in the May, '82
Nielsen sweeps, in the data.

BY MR, SENTER:

Q Now, again, because I don't understand the
Nielsen tables, this number»for.World Cup should be 6,460
subscribers, and for Stanley Cup 32,460 subscribers, but
the importgnt thing to note is the bottom figure. When
you take and look at-the entire subscriber universe and
compare this ratio, is iélfair to say that World Cup
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1 appears to have been three times as popular to subscribers
~ ~» 2 in the KMEX distant signal universe as the Stanley Cup
3 was to subscribers in the WOR universe?
- 4 - A That is what the table before us would show, vesi
S Q And do you attach any particuiar significance td
6 that éhowing in terms of this proceeding, in terms of
7 || placing a value on World Cup programming relative to Joint
8 Sports programming?.
- 9 A I don't really think it's fair to the Joint
10 Sports Claimants to take a couple of particular events
11 when we're talking about hundreds, and say that this some-|
12 how shows that the World Cup is worth considerably somehow
‘:ﬂﬂb 13 than thé Stanley Cup. Other than that, I really don't have
14 aﬁy other comment.
15 Q Do you recall previously testifying as to the =--
16 | MR. GARRETT: Excuse me, are you off 16 now?
17 MR. SENTER: No. = Strike that.
18 BY MR. SENTER:
19 .Q Would it be fair to say, in your experience -=~
20 and you've testified in every one of these proceedings =--

21 that one of the factors that the Tribunal should look at

: 22 is thé uniqueness of the programming as to the cable
P ,
/ 23 subscriber, whether it would have a particular appeal that
| (ED 24 might cause them to subscribe to the system or maintain
i 25 their subscription?
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A I think that question would be more accurately
asked with regard to the operators themselves who, after
all, are reporting these signais for the purpose of their
ability to attract or retain sﬁbScribers,

Q Maybe I can help you. Mr. Dolan testified for
—-— a cable operator, one of the largest in the country --
testified for Joint Sports in the 1979 proceeding. And
according to Joint Sports Proposed Findings of Fact and
Conclusions of Law -- I will just.quote part of it =--

"If we have something outstanding, for example, when we

7Y

carried the Stanley Cup finals on cable television, I thinl
for some homes, that was all we had to do for them for the
whole year, to justify their being a subscriber".

With Mr. Dolan, who testified for Joint Sports,
testimony in mingd, ao vou stil% attach aﬁy significance
as to the cable operator's'ration of 3-to-1?

A I think you ought to ask Mr. Dolan.

MR. GARRETT: Mr. Chairman, I'm not sufe whether
counsel is done, but, for the record, let me note my object
tion to 16 as well, on the same basis as the previous --

CHAIRMAN BRENNAN: The Chair notes the ongoing
objection.

MR. SENTER: If I could now move the admission
of SIN Exhibhits ;4, 15 and 167

MR. GARRETT: I would object, for the reasons I
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have stated previously.

CHAIRMAN BRENNAN: Let's hold that in abeyance,
Mr. Senter.
_ :B§ MR.. SENTER:

0] Let's turn now to Joint Sports Exhibit 6, which
-is the Subscriber Event Férmula. Are you aware that
SIN placed in evidence that were related --

A I remember reading that in Mr. Goldman's testi-
mony. You may sa& they were related, but it wasn't clear
to me in the testimony how.

Q One of them Mr. Goldman called a marketplace
'Value exhibit. He compared the amount paid by SIN for
its rights to World Cup, to the amounts péid by local
bfoadcast stations and'qable companies.

A I remember testimony to that effect, yes.

Q But you don't consider -= do you consider your
Exhibit 6 that you are sponsoring responsive to that
exhibit?

A No, we have not treated so-called rights formula
techniques.

Q Looking then only at the subscriber events
formula, woula you agree that the formula has some useful-
ness?

A . T think I testified earlier today that including.
basing a calculation simély on events, without any measure
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of their appeal to subscribers, I think, really does not
get us very far in terms -doing any sort of comparative
evaluations.

Q And it_doesn‘t help jou that we've put in now
exhibits that show the relative appeal of the World Cup,
greater appeal of the World Cup at least, to some other
professional sports?

A If you're asking me -— I mean, I could provide.
you with evidence from the Nielsen study for lots of sport-
ing events that havé audience; that would have relationshif
that are much different from this.

Q Sure. You could show for some Cubs games, that
the relationship would be much different, I agree, but
some events are more popular, some are less popular. But
you don't think we could agree that as a whole the events
are maybe worth some fixed amount?

A Mr. Sénter, the Tribunal has fpent now a consider-
able period of time trying to make these kind of compara-
tive evaluations, and they have a set of criteria which
they have used. I'm not about to argue about whether or
not those are applicable here or not.

Q . Mr. Goldman testified for SINrthat Madison Square

Garden sports charged 1/10th of a cent per subscriber -per

from, in this case, the Garden. Would you agree with Mr.
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Goldman that sporting events.generally are of declining
value outside of the home city?

A I think that that's not necessarily true. For
_instance,'in the most recent issué of Multichannel News,
there's an article about how cable subscribers in Florida
objected to the deletion éf WOR because they wanted to
get the Mets games back. )

I think there are particular audiences around
the country, and Qe've had considerable evidence to that
effect in the pasE. |

Q Well, I don't want to mischaracterize your testi+
mony in 1982. I guess it was that some :sports teams have
regional appeal, and then others, like the Atlanta Braves,
afe more of a national team. So, it's going to vary from
team to team, I guess.

MR. GARRETT: Excuse me, is that a characteriza—‘
fion of his testimony, or is that yours?

MR. SENTER: I'm asking if it's a fair character+
ization of his testimony. |

THE WITNESS: My testimony when?

BY MR. SENTER:

.Q In i982, in the 1980 Cable Royalty Proceeding?

A I really can't remember, Mr. Senter.'

Q Let me place in front of you the transcript

pages 4686 and 4687 and ask you to review those, to see
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if it will refresh your memory about your prior testimony.
A Okay.

Q Does that now refresh your recollection that
you.previqusly testified that by -and large sporting events
have local regional appeal, and there afe a few teans thét
have ﬁationwide appeal?

A What I testified to was the fact that distant
signal flagships tend to be carried by cable systems more
in the regionlnear where they are, which is also, by the
way, the evidence that appearéd in Sports Exhibit 23 that
we discussed this morning, but that I also testified that
certain teams have developed either broad national appeal
or a variety of pockets of appeal in different parts of
tﬁe country.

Q I take it these subscriber events here include
both the ones with the broad appeal and the local appeal.
Let me talk about one game in particular, and ask yéu if
that is included in there. Do you recall, on December 11,
1982; there was a great basketball game. It was the equiva-
lent of Pavarotti versus Domingo, UVA, Virginié versus
Georgetown.

MR. GARRETT: I object to comparisons 1ike that.
I don't know what they mean.
MR. SENTER: Ralph Sampson versus Pat Ewing.

MR. GARRETT: Now I understand.
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CHAIRMAN BRENNAN:  Mr. Garrett, I'think it would
be well advised to object because Domingo is a séccer
player.

BY MR.' SENTER:

Q That game was carried by WTBS. - Is it included

A I would presume that it is one of the 33 NCAA
events.

Q On what basis was that event included?

A I have go admit, Mr. Senter, that I made that

statement without any prior knowledge of the proof of that,
if you really need an answer to that question, I'm afraid
you will have to ask counéel.

MR. SENTER: Can counsel tell us whether the NCAA
events carried by WTBS would include the Georgetown versus
Virginia game?

MR. GARRETT: I cannot, at this moment, but I
will certainly make an effort to determine that if you
think it is relevant.

MR. SENTER: Do you have any reason to believe
it is not included in there?

(No response.)

MR. SENTER: Excuse me. Do you have any reason
to believe it's not included in there.

MR. .GARRETT: bn advice of counsel, I don't_know.
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MR. LLOYD: What more do you want? They've ;aid
they don't know.
MR. SENTER: . Well, 1e£'s assume it is because
I have a feeling it was.
I'd like to have this marked SIN Exhibit 17,
Virginia versus Georgetown, WTBS, December 11, 1982.
(Whereupon, the document was
marked SIN Exhibit No. 17
for identification.)
BY MR, SENTER:

Q I'd like to direct your attention to the third
page of the exhibit, to an article from the Washington
Post entitled Cable Aired GU-Va. on December 11, specifically
té the fourth paragraph{ "Rex Lardner, Director of Sports
Programming for CBS, said yesterday the agreement rapre-
sents the first time that cable network had outbid the

major networks for rights to a significant sporting event

Is it your understanding that a sports team is
compensated -for non-network carriage of sporting events,
Dr. Lemieux, that's all you're claiming for, right?

A Well, non-network in the sense it's defined here.

Q . Well, how is a network defined? National network?
A Mr. Senter, I would have to read the congressioﬁal

history of the 1976 Copyright Act to be able to discuss
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with you the definition of a network.
Q Well, if yvou could turn =- let's explore what

kind of arrangement that WTBS used for this Georgetown-

casting ad included in this exhibit, and there's an ad
-that's captioned How 108 Stations Scored Date with TNT.

If you will recall you testified earlier about
the duplication of the SIN signal. According to this ad{
21 independents and 87 affiliates of ABC, CBS and NBC,
representing a fuil 81 percen£ of the country's television
markets, got in the gam with Turner Network Television.

A All right. That's what it says.
Q You testified earlier as to youf experience
in the television indusﬁry. Would you not characterize

this arrangement as a classic network arrangement?

A No, I think this is more of a classic syndication
arrangement.
Q Was the program taped and bicycled around from

station to station?
A Entertainment Tonight is syndicated to television
stations, and is distributed by satellite; It is consider+s
ed to be a syﬁdicated program.
l Q How was this different from a regulaf network
program? If they sold advertising on a network basis,

would that make it into a network programming?
NEAL R. GROSS
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A Mr. Senter, again, I'm not going to argue with
you the definition of a network. That's encompassed in
the 1976 Copyright Act. That's not my professional area.

0 I'm not asking for that. I;m asking --

A Well, you're asking me to make a definition of

Copyvright Act.

Q No, I'm asking for your understanding as an
expert in the television industry. We'll get to —-

A I canno£ say whether or not this constitutes a
network within the definition of a network that exists
before the Copyright Royalty Tribunal.

Q Now a few minutes ago you testified that Joint
Sports was only claiming royalties for the sports teams
for distant signal broadcast of local games, correct?

A We are claiming for copyrighted telecastsithat
are owned by members of the Joint Sports Claimants.

0 If a sports team transferred the license to the
program, the nationwide license, as they do to ABC, CBS
or NBC, you would not claim for them, correct? They would
not be included in your subscriber event figures here,
correct?- |

MR. GARRETT: Mr. Chairman, I'm going to object.:
I think 21l of these questions go to the same issue, as
to whether there is some,kind of network program here. Anc
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this.witness has testified that he cannot respond to those
queStions.

I must say, I've had a difficult time understand;
ing how it is that an entity which sends its telecasts to
over 200 different affiliates thfroughout the United States
via satellite in most of the country throughout the Unite
Statgs can consider itself a non-network and complain abouj
what amounts to one event out of the ﬁillions ~= hundred .
thousands that we are dealing with here.

The objection is that he has testified that he
cannot answér these questions, and I object.

MR. SENTER: I have ended that line of questions
and commenced on an entirely different one.

MR. GARRETT: Well, I have difficulty understand-
ing the difference between the two.

MR. SENTER: Do you recall the last question?

MR. GARRETT: I have an objection.

CHAIRMAN BRENNAN: There is no questibn pending
on that issue. We've gone on to a new topic.

MR. SENTER: That's right. I thought there was
a pending question on this new topic.

CHAIRMAN BRENNAN: Are you objecting to that,
too, Mr. Garrett, or do you want to wait and sée where
we are going?

THE WITNESS: What is the guestion?
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MR, SENTER: Let me ask the question again then.

BY MR. SENTER:

Q Would you agree that if a sports team transferregd
its rights, national telecasting rights, to -~ I'm going
to use -~ and I'm not talking about a network arrangement

== ABC, that that program event could not properly be
included in the Joint Sports Claim?

MR. GARRETT: I object for the reasons stated
before. It calls-for a legal conclusion which the witness
has repeatedly tesfified that he is not capable of render-
ing in this proceeding.

CHAIRMAN BRENNAN: I think Mr. Garrett's point
is well taken, Mr. Senter.

MR. SENTER: I'm trying to determine, Your Honor,
the basis for the inclusion of significant subscriber
events in this Joint Sports Exhibit 6.

CHAIRMAN BRENNAN: I+was only sustaining the
objection to the question as posed.

BY MR. SENTER:

Q. Well, let me ask a moré direct question. On
what basis were the Atlanta Braves games included in
Joint Sports Exhibit 6°?

A WTBS is =- holds -- is licensed by the Atlanta
Braves to distribute Atlanta Braves baseball through con-

tracts that are well known to this Tribunal.
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Q You, of course, and the Tribunal is aware that
the-Braves and WTBS are commonly owned?

A I don't know if they are, but I presume that
the Tribunal is intelligent and informed enough to know
that, ves. ‘

Q Well, could yvou explain to me how the Braves are
harmed by the distant signal carriage by WTBS?

A How the Braves are harmed?

Q Yes,

MR. GARRETT: Mr. Chairman, we have not presented
éhis witnesé today to talk about harm to Joint Sports
Claimants. We have, over the years, presented a number
of people within the professional sports ranks to address
that very issue. Mr. Lemieux, Dr. Lemieux is not one of
them.

.CHATRMAN BRENNAN: Harm is one of our criteria.
If the witness has no knowledge, he can so indicate. The
objection is overruled.

THE WITNESS: You asked me how the Braves are

U

harmed? I think one has to ask the gquestion how the Braves
might be harmed not by distant signal telecast of their
games in other markets, but by the importation of games
into the Atlanta market. In some cases, those may, in
fact, affect the attendance at Braves games in Atlanta.
BY MR, SENTER:
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Q Are you aware that that was a basis for an award
to the Joint Sports Claimants?

A It's been a subject of testimony by such people
as Commissioner Kuhn, in prior proceedings.

0 So the Braves are only(entitléd to compensation
to thé extent -- for the -harm they experienced by declining
attendance as a result of the importation of signals into
the Atlanta market?

A In the harm portion of the calculation.

MR. GARRETT: Mr. Chairman, I again want to note
so there is no confusion in the record here, the testimony
that we have presented on harm has emanated from other
witnesses, not Dr. Lemieux, that I don't want his responses
to such questions to be in any way limiting upon us to
point to other portions of the record as to the nature of
the harm and the extent of the harm and so forth.

MR. SENTER: I agree he can point to othef
portions of the record.

BY MR. SENTER:

Q Let me ask you one more question by way of
background on the Braves. You are aware, are you not, that
Mr. Turner has promoted carriage of the Braves games -- thg
owner of the Atlanta Bravgs has promoted carriage of the
Braves games on cable systems?

A I believe so.
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Q - Do you believe that notwithstanding this promotign
that the Braves are still entitled to some compensation

for distant signal carriage?

A Yes.
(Whereupon, the document was
marked SIN Exhibit No. 18
for identification.)

0 I have just distributed a document entitled

Exhibit 18, which is a letter dated July 2, 1982, from
Bowig Kﬁhn;”Commiséioher of Baseball, to Ted Turner at the
Atlanta Braves.

I oply want to point out two sections. Paragraph
2 states that "The Commissioner's office estimates that
WTBS' gross signal revenues from baseball will approximate
$20 million on an annual basisﬂ, and the éentence at the
top of page 2, "The baseball coverage df WTBS outside the
Braves home territory which resuit pr%pcipally from the
marketing efforts of your management"”, and then éxplains
how it is harmful to major league baseball;

MR. GARRETT: I'm sorry, but is there a question
on that?

.MR. SENTER: No. I want to put in anotﬁer
exhibit, too. While that's being prepared, I Would like
to ask one quest@on. The last scntence on the first‘page,‘
Df. Lemieux, and if you don't know the ‘answer ' td this, jusy
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state that you don't know it. "Reference is to provisions
of the Central Fund agreement". Are you familiar with the

provisions of that agreement?

< A Not very well, no.
(Whereupon; the document was
marked SIN Exhibit No. 19
for identification.)
Q I have pa;sed out a documen£ marked SIN Exhibit

19. It's an unpublished decision, U.S. District Court
for the Southern District of New York in-the case captioned
ABC Sports, American Broadcasting Companies, Inc., and
while there are only five baseball teams listed in that
caption, there are ten baseball teams that are plaintiffs,
and the Defendants are Atlanta Braves, Superstation, Inc.
and Ted Turner Broadcasting, Inc.

Dr. Lemieux, I just want to call your attention
to a few observations of the judge in this case. First,
I want to direct your attention to page 4 of the decision,
the éecond paragraph, which states, "There were a number
of stipulated findings of fact stipulated by both sides".
There's about ten major league baseball teams as plaintiffs
and thé Atlanta Braves and WTBS as defendants, and then
for some of these stipulated facts.

On pagg 6, second paragraph, defendaﬁt Supersta-

tion, Inc., the FCC licensee of station WTBS, and the
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Atlanta National League Baseball Club, Inc., known as the
Atlanta Braves, are wholly owned and controlled by the
defendant Turner Broadcasting Systems, Inc. R.E. ("Ted")
Turner, III, owns 86.7 percent of Turner Broadcasting.
WIBS is the flagship of the Atlanta Braves".

And then continging on that same page =--

MR. GARRETT: Excuse me, is there a question on

that?

MR. SENfER: No, I just want to ==

MR. GARRETT: Will fhere be a guestion?

MR. SENTER: Yes. 2And then continuing with the
next paragraph on the page -- I'll paraphrase that. It

says that the station -- in 1972, station WTBS, which was
then known as WTCG, and the Braves entered into a contract
granting the station certain over-the-air and cable dis-
tribution rights.

Then turning to page 7, the top paragraph, and
this is the tenth stipulated finding of fact, "Ten, in
January 1976, WTBS and the Atlanta Bréves amended their
1972 contract to extend its terms and broaden its flagship
station telecast/cablecast area to the entire United States
and abroad"._.

BY MR. SENTER:

Q Dr. Lemieux, that paragraph, is that an agree-

ment that transfers to WIBS the entire nationwide
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broadcasting and cablecasting rights to the Braves games?
A I'm not capable of making a determination on
the basis of four lines here, nor am I lawyer.

Q The decision continues. "Twelve, Turner Broad-
casting sought to establish WIBS:as a Sﬁperstation, such
that £he signal of WTBS would be carried wvia satellite to
cable television systems beyond the home market of WIBS",
the steps included incorporation of Sbuthern Satellite
Systemnm.

Continuing on page 8. "“Turner Broadcasting
continued to carry out its plah to create a national net-
work by promoting WTBS as a Superstation and by soliciting
and encouraging cable systems throughout the coﬁntry to
contract with SSS to acquire the WIBS signél for their
subscribers." These are still stipulated findings of
fact.

Continuing in the next paragraph, second sentence
"Unlike these other stations, WTBS actively promotes itself
as a.Superstation.and seeks to profit from the transmission
of its signal. WTBS alone, among such stations, actively
encourages cable system operators to provide their sub-
scribers with programming from WTBS".

It continues about how TBS feedé national ads to
its satellite ca;rier, and it has agreed to indemnify that

carrier for any liability incurred as & result of that.
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And then the court makes some findings, beginning on page
9.

MR. GARRETT: Excuse me, Mr. Chairman. I
really don't know what the purpose of this entire exercise
is. He has, under the Tribunal's very liberal rules,
-gotten this document into.evidence here. We certainly
agree it is proposed findings, and he can quote whatever
he wants to quote from that document, but I don't under-
stand what relevaﬁce this has to Dr. Lemieux and why Dr.
Lemieux should be ﬁp there on the stand while he puts into
evidence his own testimony about this document. I object.

CHAIRMAN BRENNAN: Mr. Senter?

MR. SENTER: I'm going to want tb ask, after I
finish -- and I just have a few more sentences to read --
to ask Dr. Lemieux whether he believes the Braves should
be included as a, based on this decision, as-a ~--

CHAIRMAN BRENNAN: All this buildup is to assist
the witness in responding to your ultimate question?

MR. SENTER: Right. |

MR, GARRETT: Well, I Have an objection to the
ultimate question because it, too, calls for a legal con-
clusion which the witness is incapable of providing an
answer to.-

CHAIRMQN BRENNAN: I do not recall that counsel

has yet posed the question.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVENUE, N.W,
(202) 234-4433 WASHINGTON, D.C. 20005




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

1269

7. _ MR. GARRETT: But he said.what he was going to
say. I took him at his word,
BY MR. SENTER:
Q .Continuing on page 19 --
MR, GARRETT: I have ah objection, Your Honor.

CHAIRMAN BRENNAN: The Chair will permit counsel

=1

to continue reading, and then will respond to the objectioj
when the question is posed.

BY MR. SENTER:

Q Continuing with -- this is with the findings of
£he court. -"We reject the defendants" characterization of
WIBS as simply a local over-the-air station. The evidence
is overwhelming that Turner Broadcasting Systems has
aetively_and purposefully developed WTBS into what is in
essence a national cable network which reaches over 20
million viewers.

In the last paragraph on page 20, first sentence)|
the judge observes "In short, if WIBS broadcasts the LCS,
it will be in direct competition on a nationwide basis
with ABC".

And then on page 33, the judge distinguishes
WTBS and other superstations, the second and the third
paragraphs. "In every instance, exéept that of WTBS, the
flagship station‘involved was a passivé or inactive super-
étation, meaning that they didn't facilitate or benefit
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from the retransmissions.

"Only the Atlanta Braves have ever sold rights
to events like the LCS, which are then transmitted by
cable and which national advertising is substituted in
place of the local advertising, and allnof this being done
on a ﬁetwork competing with the exclusive network rights
granted to ABC.,"

And then finally, on page 36, next to the last
paragraph, and this is referring to the Atlanta Braves

themselves, "Moreover, the Atlanta Braves had clear

Ul

knowledge that WTBS is a willing Superstation which reaches
a large nationwide audience and benefits from national
advertising revenues. Under these circumstances, the
Atlanta Braves would commit a breach of their agreement
with ABC by permitting WTBS to broadcast the LCS in com-
petition with ABC",

Having gone through the portions of the decision
that I read and the early letter from the Commissioner
of Béseball, in view of the stipulated finding that the
Braves granted WTBS nationwide telecast and cablecast
rights —-- excuse me, it's not nationwide -- to the entire
U.S. énd abroad, do you still believe it is proper to
include the Atlanta Braves in this iist of subécriber
events, as a station claiming compensation for an infringe+t
ment of its copyright?
' NEAL R. GROSS
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MR. GARRETT: I object.

CHATRMAN BRENNAN: What do you mean by the word
"proper", Mr. Senter? . |

MR. SENTER: Appropriate, should it be included,
are they the copyright owner or they transfer the copy-
right --

CHAIRMAN BRENNAN: You are not asking the witness
to express a legal view?

MR, SENTER: No.

CHAIRMAN BRENNAN: Any comment; Mr, Garrett,
before we vote?

MR. GARRETT: I have no idea, if he's not asking
for a legal view, as to what he means by proper, and if
he's not, what relevancg it has to this proceeding.

MR. SENTER: Well, I'p asking him as an expert
in the television industry. And as an expert not only
in the television industry, but in thqu Copyright Royalty
Tribunal, as someone who, as he said when he first got
on the stand today, has testified in every one of the
pProceedings and is probably the second most experienced
Qitness here. He is certainly familiar with the criteria
of harm and benefit and marketplace Valﬁe that the Tribunal’
looks at, and I'm asking him, in view of the special
agreement betweer the Braves and WTBS and WTRS' prométion

of itself as a cable network, whether the Braves are harmed
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by distant signal carriage such that they should be entitl
to any compensation from the Copyright Royalty Tribunal.

MR. GARRETT: I understand that to be a differen
guestion than he asked before.‘

COMMISSIONER RAY: That is a different question.

CHAIRMAN BRENNAN: The Tribunal is voting on
the question as originally posed. If you wish to ask the
other question and Mr. Garrett objects, we will vote =—-—

MR. GARRETT: I haye no-objection to the other
question. |

CHAIRMAN BRENNAN: Pardon me?

MR. GARRETT: If he wants to ask whether the
Atlanta Braves are harmed --

CHAIRMAN BRENNAN: The Tribunal is voting on
the question as originally posed.

COMMISSIONER RAY: But he has withdrawn the
question. | .
CHATRMAN BRENNAN: No, he hasn't withdfawn it.
The objection to the original question is overruled.

THE WITNESS: Could I now hear the original

question.
BY MR. SENTER:
0 I believe the original question is, in view of
the lottor frow Qovie Kuhn to Ted Turner and fhe portions

of the decision that I read to you, whether you still feel
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it's proper to include the Atlanta Braves in the list of

subscriber events for which Joint Sports are claiming

compensation.
A Yes,
Q On what basis? ¢
A They are the rights holdef to telecasts which

are distributed on distant signal non-network basis.
Q What rights do they hold?
A Who?
Q The Braves.

A They hold all the riéhts to their games.

Q Well, transferred. The decision says that they'vye

transferred some to WIBS. What's left?

A I'm not willing to make any statements on the
basis of this decision.

Q Excuse me, I'm asking you to testify on the
basis of the statements in that .decision.

A I can't do that, Mr. Senter. I'm not qualified
to dé that.

Q You can assume that the statement inAthe decision
and stipulated finding of fact that the Atlanta Braves
transferred the total telecasting/cablecasting rights to
WTBS, to all the U.S. and abroad,.you can assume, can you’
not, that that statement is correct for purposes of answer-
ing the question? Qualify your answer on the =~
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A I don't know what the word transferred means
in that case. I have no knowledge of the actual licensing
agreement between WTBS and the Atlanta Braves nor am I
a lawyer. I cannot answer the question that you have
posed to me, 1 |

MR. GARRETT: Mr. Chairman, so that there is no
confusion in the record.on this point, there is an express
agreement between the Atlanta Braves énd WTBS television.
station which authorizes the Braves to collect any and all
royalties attributable to their telecast on a distant
signal basis in this proceeding.

Never before has WIBS or Turner Broadcasting
Oor anyone else raised a question about that. It he wants
to go ahead and ask the questions he wants, that's fine,
but I don't want there to be any confusion that we, indeed
the Joint Sports Claimants would properly represent the
Atlanta Braves telecast in this proceeding.

I also ﬁant to make one other point, too, with
respéct'to this document so there is no confusion in the
record, that this was a lawsuit that involved solely
telecast of the league championships here. That's the
best 6ut of five games at the end of the season. It was
a lawsuit that was brought by major league baséball againsi
WIBS to preclude.WTBS and the Atlanta Braves from tele-
Vising.those games, the league championships. That's one
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out of the 188 -~ I'm sorry —- only one game. None of
those league championship games appear in that Exhibit 6
which supposedly forms the basié of all of this cross-
examination.

CHAIRMAN BRENNAN: Have we finished with this
matter?

MR. SENTER: I think we can save this for --
I would make the comment none of them appear in there
because they were enjoined.

CHAIRMAN BRENNAN: Excuse me. Mr. Garrett, did
I understand that you have no objection to Exhibits 18 and
19 being received into evidence?

MR. GARRETT: I would hate to put it in the

context of no objection, but consistent with prior Tribunal

procedure, I cannot voice an objection at this time.
CHAIRMAN BRENNAN: They will be received into
evidence. .
(Whereupon, SIN .Exhibits Nos.

18 and 19 were received in

evidence.)

(Whereupon, the documents were

marked SIN Exhibits Nosgs.. .20
and 21 for“identification.)
PY MR, SENTER:

Q These two exhibits together show the effect on
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1l the subscriber event formula if merely the Atlanta Braves,
2 WTBS Atlanta Braves games are excluded. This is not includ-
3 ing the Georgetown-virginia game or the Atlanta Hawks games,
4 which are also owned by the Braveés, or, in fact, indeed,

5 the games of other stations thattalso an major league

6 baseb%ll clubs. I have no questions on them, I just move
7 the admission.

8 MR. GARRETT: May I ask the reason why WTBS

9 Braves telecasts are being excluded?

10 MR. SENTER: I would tend to argue that they are

1 not entitled to any compensation --

12 MR. GARRETT: Just tell me why. I can't deter-
13 rmine whether this is relevant or not, whether I have an
14 objection based on relevance, unless you tell me why the

15 || WTBS Braves telecasts are excluded.

16 | ' MR. SENTER: They are excluded on the basis of

17 this decision, the letter from Bowie Kuhn that shows that
18 the Braves have transferred the nationwide rights and have
19 authérized nationwide distribution of its signal.

20 MR. GARRETT: Mr. Chairman, I will object to this
21 exhibit on the basis that it is irrelevant as to the ability
22 of the Atlanta Braves to claim royalties in this proceed-
23 ing. I think I've already sﬁated that they are authorized

24 to do so. It is, in fact, the case that the cable systemns

25 throughout the United States paid for all the programming
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on WIBS as on a distant signal non-network basis, and that

it has all gone into this royalty fund that we are —-= Yyou g
allocating. |

It has never before been suggested, the obvious
reasons for that fact, that this is in any way uncompen-
sable. Again, I just don't see what the basis is, what
basis has any relevance here for excluding WTBS Braves
telecasts.

MR. SENTER: Your Honor, without excepting --

MR..GARRETT: * Excuse me. It's been a long day
for all of us. I will withdraw the objection and it can
stand in there for whatever relevanée the Tribunal wants

to attach to it, but I don't want in any way my not objects

ing to be construed as some sort of admission that whatever

argument he has, that it has any merit to it.

CHAIRMAN BRENNAN: They will be received into
evidence. .

(Whereupon, SIN Exhibits Nos.
20 and 21 were received in
evidence.)

MR. SENTER: Chairman Brennan, if we could take
our recess now, I think I could finish up my questioning
in about 30 minutes.

CEATRIMIM BREMIIAM: Ve will +talie our recess at
this point.
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! . ..(Whereupon, a short recess was taken.)
BY MR. SEMTER:

0] Dr. Lemieux, I want to ask you some questions
-about your testimony on direct about the duplication of
signals now and, if it would help, if at any point vou
feel that Mr. Smith would be a better witness, please let
me know and we can ask the same questions of Mr. Smith.

Again, you testified this morning that in --
that there was duélication of the SIN distant signal,
over-the—-air dupliéation of the SIN distant signal in
the Hartford ADI,

Are you aware of the nature of the over-the-air
broadcast'signal SIN has in Hartford?

A My understanding is, it is a translator.

Q Are you aware it is a directionalized translator:?

A No, I don't know that.

Q Are you also aware that translators are must
carry if the cable system is located in the community
served by the translator?

“ A I believe that's the case, but I would have to
go back and look at the FCC ruleé.

MR. GARRETT: Mr. Chairman, let me interbose
an objectign to this line of questioning. Dr.'Lemieux
is not offered - did not offer testimony on that score
with respect to duplication of SIN programming, rather.he
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is simply showing that SIN has included in the exhibit that
it markets to advertisers, cable househalds that are also
carried on a distant signal basis. It will be the offer-—
ing of Mr. Smith, who is an enéineer, and engineering
guestions can properly be directed to Mr. Smith.

MR. SENTER: He's right, and I may have mis-
characterized Dr. Lemieux' testimony. I think he testified
that Hartford was listed as an affiliate and, therefore,
I think the inference he made was that, therefore, the
ADI was being claiméd, the audience in the ADI was being
claimed by SIN for Hartford, and that there were cable
systems located in that ADI.

So the proper question should be, are you aware
that for translator or low power stations, SIN does not
claim the ADI as the audience ggrved, but the actual
audience within the receivable contours of the low power
translator station? .

THE WITNESS: Obviously not.

BY MR. SENTER:

Q You testified that in 1982, the Bakersfield
translator was broadcasting KMEX. Do you recall that?

A That's my understanding. But I think Mr. Smith
knows more about this issue than I do.

0 Well, T aram to have mianlaced my FCC decision,

which I will locate later, on the Bakersfield translator
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which, in the FCC decision, states that in 1982 the trans-
lator was carrying KFTV, the Fresno-Hanford station, and
I will just have to -

MR. GARRETT: Excuse me, is that a SIN affiliate
as well?

MR. SENTER: Yes.

BY MR. SENTER:

0 To what extent are the signals of the Joint
Sports flagship stations also duplicated over-the-air?

Do you know to what extent tﬁey are also duplicated over-
the-air? .

A Into cable markets, or on cable systems, or what
do you mean by duplicated?

Q Well, let's take an example. WMAR in Baltimore
is listed as the flagship station for the Baltimore
Orioles, correct? .

A Yes.

Q And WMAR, we know from the FCC's ARTEC decision,
is carried as a distant signal on the Arlington Cable
System.

A I'll accept that. I don't know that to be a
fact. |

Q And the Orioles —-- WMAR is a flagship station

for a regional network of TV stations, are vou aware of

that?
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A Yes,
Q And one of the stations in +hat network is

channel 20, WDCA here in Washington, D.C. Are you aware

of that?
A Not particularly, but I'll accept your statement.
MR. SENTER: I'm handing out an exhibit marked
SIN Exhibit 25 -- we're a little bit out of order here —-

entitled Over the Air Duplication of Joint Sports Claimants
Diétant Signals,
kWhereupon, the document was
marked SIN Exhibit No. 25
for identification.)
BY MR. SENTER:

0 If you will flip through this exhibit, Dr.
Lemieux, you will see it consists of television listings
in the Washington Post during June of 1982. If you will
look at the column for WDCA channel 20, you can see 1in
every case the Baltimore Orioles baseball game, and if
you look at the column for channel 2 ﬁMAR in Baltimore,
which is being carried on a distant signal in the Arlington
you will see the same game was being broadcast.

A That appears to be correct by the dates that
you have here, yves.

Q Is that the same sort of over-the-air duplication

that you were referring to when you were talking about
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over—the~air duplication of the SIN signal, or were vou
only talking about the Bakersfield ones?

A No, I would agree that there are instances where

‘be carried by the same system. I might add, however, that
‘not all regional network stations carry the full schedule
of games that are originated by the flagship stations, so
that there may be times during the course of a season
when there is no duplication-in that sense.
Q We 've aiready introduced lan exhibit that contained
a Broadcasting magazine article from 1982, which showed
Which of the sports teams had regional networks.
(Whereupon, £he documents were
marked SIN Exhibits Nos. 22,
23 and 24 for identification‘)
I've just handed out exhibits marked SIN
Exhibits 22, 23 and 24. 22 is captioned Duplication of
WGN~WOR Carriage of Baseball; 23, Duplication of WGN-WTBS

Baseball; and 24, Duplication of WOR-WTBS Carriage of

Baseball.
-What baseball statioﬁs do WOR, WGN and WTBS
carry?
A You mean the teams?
Q Yes, the tcams.
A They are all National League teams. The Mets
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are on WOR, the Cubs on WGN and Atlanta Braves on WTBS.

Q When the Braves play the Mets, not in every
instance, but on numerous occasions, the game will be
broadcast on WIBS and on WOR?

A Well, it depends a lot‘on if the game is in
New York, let's say, it may well be that it is not on
WOR because it would be blacked out from the local market.
Also, we're really only talking here ébout, at most,

14 games a season out of the gntire schedule.

Q Let me direct your attention to SIN Exhibit 2,
ﬁhird page -- well, let's just'go to the last page, it's
easier to read.

A SIN Exhibit 2?

Q _ 24, the last page, and I've circled a game there
that's being played -~ I'm sorry, I can't read that, we'll
h;ve to flip back to the other one. Tuesday, June 1,
there's a game being played at 7:30 in the evening, and
that's Atlanta Braves versus the Mets, and that would be
a home game, and on channel 9 WOR, do you see that?

A It appears to be, yes.

Q And then what the last page shows is that on
that same Tuesday, the game was also being carried on
channel 17 WTBS. The last page is the Atlanta Journal
TV Week. TBS is 17 in Atlanta, is it not?

A Yes, it is.
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Q So at least in that instance, a home game in

New York was being shown on WOR and was also being shown

on WTBS?
A Is that a gquestion?
Q Yes., !
A Yes.
Q And now turn your attention to SIN Exhibit 22,

the first document ;n there is the Chicago Tribune TV
Week dated April 4 through 10, 1982, and the second page
of that article shows that oﬁ Saturday, channel 9, which
is WGN in Chicago, would be carrying the Cubs versus the
New York Mets. Now, that would be a game in Chicago.

If you turn to the last page =--

A Could you tell me the date this is, again?

Q Well, the TV Week,is dated April 4 through 10.

A So we can presume it is the 9th.

Q Well, the Saturday would have been the 10th. Yo
can tell if you will turn to the last page, you will see
that.it is a New ¥ork Times article and it's Saturday,
April 10.

A Yes. Okay.

Q If you will look at the last page, at tﬁe bottom
of the left-hand side, you will see that':the Mets versus
Cub game was carried on channel 9, that's WOR in New York.
So is it a fair conclusion to draw from this exhibit that
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at least on April 10, 1982, the Mets versus Cubs game
was shown both on WGN and WOR?

A Yes, they were.

Q  Now, looking at SIN Exhibit 23, which is the
first document, Chicago Tribune TV Week for May 9 through
15, 1982, and if you turn to the second page, it shows on
Tuesday and Wednesday, channel 9, WGN is carrying Cubs
versus Atlanta Braves. Do you see that?

A Yes.

Q Then turﬁing to the.next document, which is from
the Atlanta Journal TV Week, it shows that on May 11,
and then if you turn to the next page, on May 12, WTBS
wés also carrying the Atlanta Braves-Chicago Cubs game.
So is it fair to say that based on these documents, that
on this one occasion at least, WGN and WTBS were carrying
the same baseball game?

A Yes.

0 So that on -- in your Exhibit 5, you listed a
number of cable systems that carried more +than one Joint
Sports station -~- in fact, some carried three, four, five
Joint Sports stations?

A That's correct.

o And on those systems, at least they were carrying

let's sav. WGN and WTBS, at that time, the same game would

have been available on both channels, correct?
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A To people who subscribe to systems that carry
both of those signals, yes.

Q Are you familiar, Dr. Lemieux, with the concept
that's been discussed previousiy'in this proceeding, known
as fractionalization?

A No, I'm not.

Q Well, let me see if I can aptly characterize
it, and then I want to ask you a quéstion about fraction~
alization. I believe it's thg diversion of an audience
from an over—the-ai? station because of the importation

of a duplicative program of the over-the-air station? Is

that --
MR. GARRETT: You can give any definition you
want.
BY MR. SENTER:
Q Do you understand that?
A I understand what _the concept you describe is.

I don't know if it is called fractionalization.

Q Okay. ©So that if -- let's take Bakerfield as an
example -- if the. KFT translator and KMEX, which was being
imported as a.distant signal, were both showing the World
Cup, a cable subscriber who watched KMEX on the cable
system would not watch the World Cup off the translatdr.

A Tf ey wakched WML Ly definition, they would
not be watching -- |
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Q So the translator would lose an audience, would
lose potential audience, correct?

A In the local market.. I mean, the program
doesn't lose any audience.

Q No, the program doesn't lose any audience, but
it loses an audience in the local market. And if this
loss of audience was substantial in Bakersfield. because
of the importation of the KMEX system which duplicated
the programming of the translator, then local sales di-
rected towards the.Bakersfield audience, sale of advertis-
ing that's run on this translafor, would be affected,

would be harmed, correct?

A Advertising from the local translator owner.
Q Right.
A Yes. Well, it depends upon whether advertisers

take that into consideration when they made that particu-
la; buy. I mean, it may or may not happen, it depends
upon that.

Q But if it were significant and showed up in the
measurements that advertisers look at, it would éffect
the translator share of local revenues?

A I suppose if it happened oVerva long enough perid

of time, sure.

n Put Fhow translators don't roally sell much local

advertising, but if the primary station, in this case KFTV
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sometimes sold local spots directed towards the Bakers-—
field market, then this fractionalization would affect
KFTV's ability to sell loéal spots, or at least the price
they could charge for local spots in Bakersfield, correct?

A It could.

Q And if SIM as a network shared in the compensa-
tion received by KFTV for local spot sales, SIN would be
harmed by this fractionalization, would it not?

A That's é harder question to answer since,
presumably, SIN wéuld get compensated for larger network
reach as well. It might be able to sell advertising on

the network becauseof its expanded overall reach, that

.would help compensate for its loss in the local compensation

Q Well, how, in this instance, is SIN getting
expanded network's audience in the case of the duplication

of the KMEX =--

A You're talking about the duplicated case now.
0 Yes, It doesn't, does it?

A I guess in the duplicated case, it would not.
Q So SIN would be harmed if this scenario we

painted occurred?

A Depénding upon how =-- yes. I mean, it could be
harmed to some unknown extent.

Q If the‘network shared in lcocal crok =

A And however much those local spots accounted for
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the Hanford carriage and the distant signal market and
so forth.

MR. SENTER: I would move the SIN Exhibits 22
_through 25.

CHAIRMAN BRENNAN: The last group will be
received into evidence. We still have three or four
pending pbjections.

(Whereupon, SIN Exhibits Nos.
22 through 25 were received
in evidence.)

Mr. Garréett?

REDIRECT EXAMINATION

BY 'MR. GARRETT:

Q Dr. Lemieux, SIN Exhibits 22 through 25, as I
.understand them, reports é duplication of major league
telecasts. Now, you had testified'previously that these
are a number of isolated instances, wouldn't you agree?

A They obviously have been chosen to represent
this situation.

Q You testified earlier that there were literally
thousands of games that were presented by the Joint Sports
Claimants. Do you have any idea how often such instances
of duplication occur within that broader group?

A Well, if we take the superstation cuplication,
at most, it could only aécount for, I believe that Natidnal
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League teams play something like 14 or 15 games a season

2 with each other. So it may be the case that among the

3 three superstations, we might be talking about, at most,

4 if all the games were duplicated, maybe 50 games, at most,
5. but as we talked about -- as I talked aﬁout in my testimony,
6 the lgcal blackout rules and other situations make it

7 likely that not all of those 50 games would be duplicated.

8 Q That's 50 out of how many?.

° A Well, among three stations, it would be 50 out

10 | of 3 times 162, which is about 500.

11 Q wa, Doctor, the predicate for Mr. Senter's

12 cross—examination, as I understand it, was your testimony
13 concerning Bakersfield translator station. It is correct,
14 is it not, that in the case of Bakersfield, about which yopu

15 testified, that all of the SIN World Cup telecasts were

16 available locally.as well as over a distant signal, is

17 that not correct?

18 A That's my understanding, vyes.

19 Q Now he's also given examples here of WGN and WOR
20 and WGN and WTBS. Do you have ény data as to how many of
21 the several thousand cable systems in the United States ack
22 tuall&iparried both of those signals together at the same
23 time in 1982-2, that's the second accounting period of

24 1l 19827

25 A i don't have any exact data on that, but it's
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~~ obviously, not all of the systems that carried any one
of those signals.

Q boctor, let me go back to some of the testimony
from you this morning. We had provided, or you had pro-
vided the information in Joint Sports Ciaimants Phagé IzT
Exhibit Number 8 in response to a request by Comnissioner
Aguero. There were a number of questions from the
Commissioners about that Exhibit 8.

Could you compare the data in that exhibit,'
Number 8, with the kind of auaience data that you have
presented in Joint Sports Claimants Phase II Exhibit Num-
ber 4? Actually, Doctor, let me be a little more specifi
iﬁ my..question.

A Could you be a little more specific.

Q | What does the data in Joint Sports Claimants
Phase II Exhibit Number 8 purport to show?

A The figures presented in Exhibit 8 are viewing
in the whole market of these stations —-- that is, viewing
the SIN affiliate in Chicago whereas the data in Exhibit
4A, while based on the same underlying database represents
distant signal viewing.

Q‘ Mr. Senter had questioned you about MPAA's
exclusion of four countiés from within the KMEX ABPI in the
MPAA Nielsen Viewing Study. What was the impact, to the

best of your knowledge, of the exclusion of those four
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counties?

A Well, those counties would have been -~ {hose
were counties that were considered to be local to the
Nielsen defined market, but were defined to be distant
with regard to distant signal viewing vis—a-vis the FCC
"rules about distant signal viewing, so that in fact becaus:
those counties were moved from the local designation by
Niglsen into the distant designation by MPAA.they, in fact
expanded the possible unive;se of viewing and thﬁs
presumably contriﬁuted to an increase in SIN's viewing
in those counties to the extent there was such viewing.
-The overall result would be to increase the size of the
SIN viewing universe.

Q Mr. Senter asked you whether you had personally
calculated all 161 million household hours Jbint = . . :
Sports Claimants programming by reviewing the back volume,

and I gather your testimony was that you did not.

A That's correct.
Q Where did that information come from, again?
A It came from a computer run off the Nielsen

tapes that had been provided by MPAA, by the MPAA staff
under the direction of Mr. Cooper.

Q And what was the total share of viewing accorded
to Joint Sports Claimants as provided to us by the lotion
Picture Association?
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A It's the 8.37, I believe, figure in Exhibit 4B.

Q And how does that relate to shares of viewing
that have been produced by earlier studies of the Motion
Picture Association and Nielsen?

A It is certainly in the.same géneral ballpark.
It maf, in fact, be somewhat higher than earlier studies.
I'd have to go back and .look to be sure.

Q Now Mr. Senter also questiohed you with respect
to Exhibit 4C, as to the MPAA and Nielsen classifications
of various types of Hispanic programming, and he questioned
whether, inaeed, that programming was Hispanic. Do you’
recall that?

A Yes, I do.

Q And dé you recall that all of that questioning
concerned the programs presented over WNJU?

A Yes, it did.

Q If one excluded‘all of NJU's telecasts, not just
the isolated instances picked by Mr. Senter, but one
exclﬁded all of that programming, Dr. Lemieux, what would
that do to the numbers in Exhibit 4C?

A It would change the .51 percent for the SIN
World Cup, to .58 percent. That is, the share of wviewing
on KMEX alone wasiaccounted for by the SIN World Cup
accounted to .58'percent of all the viewing on RKMEX as
opposed to the .51 for combining the two stations together
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in the exhibit.
Q Now Mr. Senter also questioned you about the

exclusion by the Motion Picture Association, or Nielsen,

_oxr both, of WXTV, a SIN affiliate, from the Nielsen MPAA

study. Do you recall that?

A Yes, I do.

Q First of all, there were nine other television
stations affiliated with SIN in 1982, which broadcast
Wo?ld Cup telecasts, acgording to SIN. Were any of the
other nine ~-- did.any of the other nine meet the criteria
set forth in the Nielsen methodology here?

A No, they all reached too few a number of Form 3
distant signals to be able to meet the criteria.

Q WXTV was the only instance, potential instance
where the SIN affiliated station was excluded even though
it appeared to meet the criteria in the methodology
statement?

A That's my understanding, vyes.

Q Do you have any explanation'for why it was
excluded?

A Well, I suppose I should preface this by saying
we called Nielsen and the MPAA to find out about this,
and Nielsen has agreed to go back and look through its
records, which it claimed were in the wvault, and let us
know as soon as possiblé, but as I discussed this morning
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witﬁlregard to the stations on the chart, WXTV did not
make the minimum viewing regquirement to be reported in
the July 1982 book, and I suspect not in the other periods
as well, and if in an audience where the potential audiencs
was probably something on the or8er of 10 million homes
in the New York City market, it could not garner enough
viewing to be reported in the New York City market, it
is unlikely that in its 160,000 household distant signal
market, it's going to have enough entries in the viewing
diaries to be able to produce statistically valid results
énd, therefbre, was probably excluded for statistical
reasons.

Q Doctor, turning your attention to the Nielsen
MPAA study, the particular World Cup telecast over KMEX
for which viewing data was provided, what games were those?

A The July sweep period included four of the likely
most popular games -- that is, the final, the consolation
game between the two teams which were playing for third
and fourth place, that was on Saturday afternoon, and then
the semi-final games on the first Thursday of the rating
period, between the semi-final contestants.

Q Would you compare the kinds of audiences those
three sports telecasts received?

A Yes. The final, by itself, reéeived an audience
of somewhat over 14,000 distant signal households. The
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audience for the consolation game on Saturday afternoon
received an audience in the neighborhood of 4,000 house-
holds, and the audience size fo? the semi~final game
televised on Thursday night by‘SIN received no reportable
audience whatsoever. The average of those three is what
makes up the 6,460 number in the SIN cable Exhibit 16.

Q Doctor, do you have any understanding as to the
times of day when the other World Cup telecasts were
presented.by SIN?

A It's my ﬁnderstanding that the games previous
to the finals were generally telecast either in the early
morning or on a replay basis late af night simply because
they were being imported from Spain and there was con-
siderable time zone differences.

It's my recollection_from readihg thei.testimony
that the most of the games were telecast at something
like 11:00 a.m. and 3:00 p.m. Eastern Standard Time.

Q- And the ones that were actually measured in the
Nielsen study were televised when?

A The Thursday game which received a zero score
was telecast I believe also late at night, some 10:00 or
11:00, whereas the two telecasts that réceived any viewing
whatsoever were telecast on Saturday afternoon Eastern
{ Bimeoan? dswn din the morning on faruvday West Coast time.
Q And the final was televised when?
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A I believe it began at 10:45 a.m.
Q On Sunday?
A On Sunday.
Q Could I ask counsel to put back Exhibit 13.

Doctor, it is the case that -- do you know if the Joint
Sport; Claimants were involved in any way with the selec~
tion of the sample stations of the Nielsen MPAA viewing
study, is that correct?

A That's correct.

Q You had no other involvement in any way in
éelecting the particular data,‘correct?

A No, I did not.

Q Neither did the Joint Sports Claimants?

A No, they didn't.

Q You have taken the data exactly as the MPAA
and Nielsen provided it to you?

A That's correct.

Q Now directing your attention to Joint Sports
Claimants Exhibit 13 == I'm sorry -—- SIN Exhibit 13, as I
understand it, the purpose of that is to show that SIN
was somehow disadvantaged by the selections made by the
MPAA and Nielsen. I wonder if you cduld just give us
your comments on the fairness of the various comparisons
that are made by SIN counscl in this exhibit?

A Well, if we start with the first line about the
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1 percentage of games, we found,  for example, that the

2 coverage of WIBS that I spoke about in the direct testimony
3 this morning under cross-éxamination, only 20 percent of

4 the baseball games carried, or the Atlanta Braves games

5 carried on WTBS were, in fact, included‘in the sample.

6 ‘ One of the reasons for this is that the choice

7 of the sweep months, February, May, July and November, tend
8 to not represent months where there is a lot of sports

9 activity, namely, March and April as the basketball and
10 hockey seasons head into playoffs, and August and September

11 as the baseball season heads into the World Series, so

12 that because a lot of those games tend to be televised,..
13 that televising becomes heavier as you get further into
14 the season, the particular choice of Nielsen sweep period

15 months tends to pick up a disproportionately small number

16 of telecasts, as for instance, the 20 percent figure showed
17 for the Atlanta Braves games.

18 If we go to the second line where it talks about:
19 the éercentage of stations that are represented —-

20 Q Doctor, before you do, do you have any opinion

21 as to the.—- focusing your attention now on the total

22 | viewing shares of SIN World Cup telecasts versus those of
23 the Joint Sports Claimants, do you have an opiﬁion as to
24 the impact of excluding 80 percent of Atlanta Braves games
25 from that analysis as opposed to excluding 94 percent of
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the SIN World Cup telecasts?

A I was going to talk about that when we got to
subscriber numbers, but if we think about it in terms of
its- total impact in the universe of distant signal viewing)
obviously excluding 80 percent of the gémes on the most
widel? distributed distant signal, it's going to have a
considerably greater impact overall in ferms of distant
signal evaluation oﬁ programs than exéluding even 95 per-
cent or 94 percent of the games on signals that have a
very small distant signal reach, so that if we think about
it in the aggregate in relative terms, even if it is the
case that we're talking about, excluding -- including only
6lpercent of the games on SIN, those other 94 percent
of the games still aren't reaching very many people because
they are not carried in very many places, and in net impact
overall, nationwide, in terms of distant signal viewing,
it's unlikely to have anywhere near the weight of excluding
80 percent of the games that are carried on signals that
have enormous viewing around the entire country.

Would you like me now to move on to the next
line? With regard to the comparison about stations, it's
thé caét that the 6é station figure only reflects the flag-
ships of professional sports teams, and does not include
any of the 500-plus stations that carried NCAA games. So

if you included -- if you asked the question what percentage
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of all stations that originated Joint Sports Claimants
programming are included in the Nielsen sample, the answer
is it must be a number thét looks much more like the SIN
number than it looks like the 62 percent number because
the denominator is much biggerf It includes all those
500-plus NCAA stations.

Similarly, when we move on to the question about
subscribers, the fact that -- first of all, one would have
to make the argument that it is one of the reasons why
sports programming is sé impo?tant and so valuable to
cable operators, that they are, in fact, reaching such
a large percentage of subscribers. That ;n some way
shouldn't be éeen as a negative characteristic about sportd
pfogramming, but, in fact, one of the positive characteris%
of sports programming, ﬁhat it is, in fact, carried quite
widely. As a result, it is nAt surprising at all that
it is carried on the signals that reach the most subscribej
and.thqse are the signals that were in;iuded in the
Nielsen sample.

Q Doctor, just going back to your testimony about
the impact of excluding 80 percent of the Braves games,
would you givé us some comparative numbers as to the kind
of audiences that the Braves reached as opposed to those

that the World Cup telecast reached?

A ‘Well, w&‘have, for example -~ these are, in fact)
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daytime gaves because of their starting period -~ and in
the July sweep month, daytime Braves baseball received
audiences of 317,000 homes, 353,000 homes, 356,000 homes,
and even the late night replays of games received audiences
that approached 100,000 homes. ¢ |

| So when we are comparing the exclusion of games
that are likely to be receiving hundreds of thousands
of viewers in months when there is novsweep period com-
pared to the exclusion of games which, at their best, appear
to draw 14,000 homes, you can see that the weight of ex-
éluding games on the Joint Spofts Claimants stations,
especially on the superstations, it's going to be quite
substantial.

0 Dr. Lemieux, just putting aside all of the
criticism that you have of the comparisons drawn by SIN
counsel, it is obviously the case that SIN counéel has
attempted to make the best case he can through that exhibit
as to the underrepresentation of SIN stations, SIN tele-
casté in the MPAA Nielsen viewing study.

If we are going to give to them every single one
of the assumptions that they have made in computing that
SIN Exhibit 13, what is that going to do to the bottom linéd
figures as to the relative viewing of their SIN World Cup
telecasts versus the telecasts of the Joint Sports Claimants
as contained in Exhibit 4A of Joint Sports Claimants?
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A We tried to make a recalculation during the
lunch break, of what would have been the implications of

assuming that, to use counsel for SIN's figure, a third
sample as opposed to simply three of the games, and, again

that those games received an audience of about 6,000
households.

| We also'made the same assupption..concerning
the replayed gameé, the Best of the World Cup series,
that were shown in later parts of the vear, and for that
we used the reported 1800 households that appear in the
Novgmber sweep period.

Doing all these calculations =- that is, giving
them -- assuming that a third of their games would have
been included in the sample, giving them their audience
size which, at least in the case of the live broadcast
of the games themselves, are higher than the average =z
audience size for a typical quarterhoﬁr of programming on
KMEX, we would increase their number from the .03 percent
in Joint Exhibit 4A to about !16 percent.

MR. SENTER: Mr. Chairman, I object to this
question and the answer. He testified on cross—examination
from the Nielsen, the summary Nielsen volume, that these

sort of inferences -- Nielsen says these sort of inferences
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cannot be made.

MR. GARRETT: I'm sorry, I think he was making
the same kinds of inferences that counsel was making when
-he was drawing up the exhibit.

CHAIRMAN BRENNAN: Objection overruled.

MR. GARRETT: Were you able to get all of the
answer of the witness?

THE REPORTER: Yes,

BY MR. GARRETT:

Q I don't‘think that you had given the bottom line
number vet.

A I just said that it would go from .03 percent
to .16 percent. .

MR. GARRETT: I have no further questions.

CHATRMAN BRENNAN: Thank you, Doctor, for your
appearance and your testimony. We're glad you made the
lineup again.

(Whereupon, the witness was excused. )

We will recess until 10:00 a.m. tomorxrow
morning.

(Whereupon, at 4:10 p.m., the hearing In the
Matter of CRT Docket Number 83-1 was adjourned, to re-

convene at 10:00 a.m., Tuesday, August 7, 1984.)
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